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PREFACE. 


The  design  of  the  following  work,  and  the 
motives  of  the  author  in  undertaking  it,  are 
explained  at  so  much  length  in  the  intro- 
duction, as  to  leave  him  little  else  to  do  here, 
than  bespeak  the  indulgence  of  his  professional 
brethren. 

It  was  not  without  much  hesitation,  and 
distrust  of  his  fitness  for  such  a  task,  that  he 
took  upoa  himself  to  advise  on  the  choice  of 
the  law  as  a  profession,  and  on  th6  prosecution 
of  it  as  a  study.  But  for  the  encouragement 
he  from  time  to  time  received  from  numerous 
able  and  experienced  friends*,  in  all  departments 
of  the  profession, — whose  valuable  services  he 
takes  this  opportunity  of  thankfully  acknow- 

*  He  begs  particularly  to  acknowledge  the  assistance  he 
has  derived  from  the  suggestions  of  Thomas  Martin,  Esq., 
of  Lincobi's  Inn,  and  Thomas  Walmsley,  Esq.,  of  the 
Inner  Temple. 
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ledging^ — ^he  should  long  ago  have  abandoned 
his  task  in  despair.  The  subject  he  has  chosen 
is  so  extensive,  the  design  so  difficult  of  execu- 
tion, and  the  opinions  he  has  had  to  consider 
so  conflicting,  that  he  cannot  review  his  labours 
without  a  consciousness  that  many  imperfec- 
tions may  be  detected  in  them,  if  subjected  to 
keen  and  unfriendly  scrutiny.  Hostile  criticism, 
however,  he  will  not  anticipate  from  the  liberal 
members  of  a  profession  to  which  he  shall 
ever  esteem  it  a  very  high  honour  to  belong. 
Should,  on  the  contrary,  his  efforts  to  smooth 
the  rugged  access  to  legal  science,  and  exhibit 
to  the  public  a  just  and  interesting  delineation 
of  the  English  Bar,  prove  successful — should 
this,  his  humble  contribution  to  the  stock  of 
elementary  professional  literature,  be  accepted, 
the  time  and  pains  he  has  expended  upon  the 
ensuing  pages  will  be  richly  recompensed. 

S.  W, 

12,  Kings  Bench  Walk,  Inner  Temple, 
^th  April,  1835. 
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No  profession  requires,  for  its  successful  prosecu- 
tioD,  such  sedulous  and  scientific  initiation,  as  that 
of  the  Bar ;  for  it  is  notorious,  that  its  members  must 
depend,  from  first  to  last,  almost  exclusively  upon  their 
personal  qualifications.  A  professional  ^connexion' 
is  certainly  a  vast  advantage,  as  securing  both  early 
and  extensive  employment;  but  of  what  avail,  if  it 
bring  business  for  the  discharge  of  which  its  possessor 
is  incompetent?  A  ^connexion'  serves  in  such  a 
case  only  to  advertise,  with  fatal  effect,  his  ignorance 
and  presumption  * ;  causing  it  to  be  reported,  of  him 
who  has  so  signally  disappointed  his  friendly  clients. 

Hie  niger  est ;  hunc  tu,  Romane,  c  a  veto  ! 

As  for  great  family  connexions  —  they  are  often 
little  else,  to  the  law-student,  than  a  splendid  in- 
cumbrance. He  may  depend  upon  it,  tliat  the  sup- 
port and  influence  of  a  single  respectable  attorney, 

*   The  prosperity  qffooU,  says  the  Wise  Man,  eJiall  destroy  them. 
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will  be  of  more  consequence  to  him  tlian  all  tlie 
members  of  the  House  of  Lords  put  together:  and 
that  single  attorney,  if  luckily  secured,  can  be  re- 
tained only  by  ability  and  incessant  industry.  In 
almost  every  otiier  profession  a  man  may  succeed, 
as  it  were,  by  deputy;  may  play  Bathyllus  to 
Virgil';  may  rely  on  many  adventitious  circum- 
stances f;  but,  at  the  Bar  it  is  far  otherwise; 
"  Proprio  Marte "  is  the  motto  of  all :  there  the 
candidate  must  strip,  take  his  place  at  the  post, 
and  start  fair  with  his  competitors — tlic  Honourable 
son  of  an  earl,  straining  and  panting  beside  the 
ignoble  son  of  a  peasant — in  tlie  desperate  race  to- 
wards the  goal  of  professional  distinction.  What 
signifies  it  to  the  student,  that  the  "  blood  of  all  the 
Howards"  rolls  in  his  veins,  if  he  is  distanced,  or 
perhaps  knocked  up  at  starting,  but  to  enhance  the 
agonies  of  defeat? 

*  ■'  Hot  ego  versicolos  feci — ^tulit  alter  hoimreB,"  .Vc. 

f  "  I  have  choaen  for  my  aaps,  or  rather,  they  have  cboBGO  Tor 
theroselres,"  continued  Mr.  Percy.  '■  professiona  which  are  inde- 
pendent of  influence,  and  in  which  it  would  be  of  little  use  to  them. 
Patrani  can  be  of  little  value  to  a  lawyer  or  physician.  No  judge, 
no  attorney,  can  push  a  lawyer  op  beyond  a  certain  point;  he  nay 
tiie  like  a  roekat,  but  lie  teill  fall  like  the  liiek,  it  he  be  not  sup- 
ported  by  his  own  Inherent  powers.  Where  property  or  life  ia  at 
stake,  men  will  not  compliment,  or  even  be  influenced  by  great 
recommendations.  They  will  consult  the  best  lawyer  and  the  best 
physician,  whoever  he  may  be." — Pateonaok,  by  Miss  Edgeworth 
— a  tale  worthy  the  perusal  of  the  youthful  student. 

£n  poiianl,  to  give  tbe  devU  his  due,  the  admirable  illustration 
of  the  rocket  is  taken  from  Tom  Paine. 
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Ad(I  tbis  personal  fitness,  moreover,  h  inexorably 
exacted  by  a  profession  full  of  peculiar  and  extraor- 
dinary difficulty  ill  tbc  acquisition  and  use  of  its 
learning.  The  vast  extent,  the  "  variety  almost 
infinite,"  tbe  subtlety,  complexity,  and  minuteness  of 
iuiowledge  required  by  tlie  exigencies  of  daily  prac- 
tice— knowledge  which  must  be  thoroughly  mastered, 
or  it  had  better  be  wholly  let  alone — the  necessarily 
brief  intervabi  of  preparation  for  tbe  discharge  of  the 
most  arduous  and  responsible  duties*;  tlie  quick 
detection,  the  often  public  and  perilous  exposure  of 
incompetence: — surely  it  is  melancholy  that  this 
should  be  the  profession  so  signally  destilutef  of 
any  appropriate,  systematic,  and  uniform  method  of 
tuitian.  Where  is  such  to  be  looked  for?  There 
are,  to  be  sure,  Downing  College  and  Trinity  Hall, 
at  Cambridge;  Lectures  very  recently  founded  at  the 
Inner  Temple,  King's  College,  the  Law  Institution, 
and  London  University,  in  the  Metropolis;  Pleaders', 
Conveyancera',  and  Equity  Draftsmen's  Cliambers, 


*  "  A  Leirned  miui  in  the  laws  of  thia  realm,"  laya  Sir  Edward 
Cok*,  to  the  preface  la  his  Bonk  of  Eatries,  "it  long  a-maliiDg: 
the  ilodnit  thereor,  haviag  itdenlariam  mlatn,  is  not  commciDl;  long 
Urad  (of  this  Sir  Edward  was  Uimsrlf  a  mclaocbolr  iatUnce.  beiag 
nt  off  at  the  prematnre  age,  alu  I  of  aghtj-tte) ;  the  «tBdy  abetnue 
mddiOCBlt,  iheoccBiJDD  sudden,  the  practice  dsDgeroiu."  Thiswai 
prrttr  well  for  1614  :  what  would  lie  aajr  in  lat.^  ? 

t  "  or  bD  the  profewioiu  in  the  world  that  pretend  to  bnnk 
hnrtuns.  none  i>  u  dettitiite  of  inalitntion  as  that  of  the  common 
iMW."—lUgsr  Xt>rA-i  Due.  on  Ihe  SlrtdynfOtt  Laa. 
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in  the  Inns  of  Court,  where  the  student  is  too  often, 
however,  borne  away  breatliless  and  alone  upon  the 
rapid  current  of  business;  these  are  the  on\y  placet 
of  legal  instruction:  and  as  for  "  Treatises  on  the 
Study  of  tlie  Law,"  some  twenty  or  thirty  have  been 
publbhed  at  long  intervals,  during  a  couple  of  cen- 
turies; while  Blacks  tone's  Commentaries,  and  Sul- 
livan's and  Wooddeson's  Lectures,  are  tlieonly  works 
of  consequence  that  make  any  pretension  to  the  cliarao 
ter  of  elementary,  if  the  futile  supposition  be  entertained 
that  a  student  can  succeed  in  merely  reading  himself 
into  a  lawyer.  This  is  the  short  sum  of  all  the  "insti- 
tutionary assistance  "  at  present  within  the  student's 
reach ;  who  is  driven,  at  length,  to  rely  upon  the  preca- 
rious and  conflicting  suggestions  of  individuals.  Thus 
it  b  that  every  passer  by  directs  the  anxious  and 
perplexed  pilgrim  to  approach  the  slirine  of  legal 
learning  by  a  difterent  route — tliat  scarce  any  two 
individuals  can  be  found  to  concur  in  recommend  in  gf>i 
a  course  of  elementary  study  •      Ought  it  to  be  so  ? 

•  Even  thos  it  was  in  Roger  Nnrlh's  time,  who  cotnplnina — "  IhU 
each  gtudent  is  left  to  bimself.  to  enter  at  vbich  end  he  fancies,  or 
w  accident,  inquiry,  or  coDversBtion.  prDniptB.  And  such  U  are 
willing,"  lie  proceeds,  ■'  and  inquisitive,  may  pick  up  some  biQla 
nf  directiao,  but  generally  the  (iral  step  \s  a  blunder ;  and  wbiC 
foUaWB,  loss  of  time,  till  crcn  out  of  that,  a  sort  of  lighter  under-. 
standing  is  gathered,  wbereby  a  gentleman  finds  how  to  moke  ■. 
better  uie  of  his  time  :  and  of  those  who  are  90  civil  to  asnist  t. 
novice  with  their  advice,  what  method  lo  talce,  few  agree  in  ihfl 
«»me. — some  aay  one  wajf,  some  another,  and  amongit  them  rarely 
■07  one  that  is  Mlerably  just.     Nor  ii  it  so  easy  a  matter  to  do  it,- 
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h  this  dealing  fairly  by-  the  noblest  profession, 
perhaps,  in  the  world  ? 

'Nevertheless,'  says  one,  'thousands  have  suc- 
ceeded, and  splendidly,  despite  this  lack  of  profes- 
u'onul  edueatioD.'  True ;  but  at  what  a  vast  and 
excessive  cost  of  time  and  labour !  ^\'hat  health — 
what  prospects — what  lives  have  been  sacrificed,  to 
no  purpose  I  How  many  more  thousands,  and  tho^e, 
too,  of  the  most  highly  gifted,  have  either  been  de- 
terred from  entering  the  legal  profession,  or  after  a 
brief  unsatbfactory  attempt  to  cope  with  its  diffi- 
culties, abandoned  it  in  despair !  How  many  are  yet 
doomed  to  the  same  fote,  uotwithstanding  the  inces- 
sant publication  of  treatises  on  specific  departments 
of  legal  science,  and  even,  above  all,  the  rapidly 
improving  character  of  cliamber  tuition  ! 

Though  the  Bar  presents  incomparably  the  must 
e.xciting  and  brilliant  scene  of  action  afforded  by  any 
of  the  peaceful  professions,  its  first  access  is  frequently 
diaJieartening,  ambitious  and  confident  though  the  stu- 
dent may  be.  His  heart  may  be  "  hot  within  him,"  but 
"while  he  is  thus  musing,  the  fire"— yoM  out !  Let  us 
Hippose  him  destitute  of  a  brilliant  college  acquaint- 

Ihil  every  one  thould  pretend  lo  adviie,  for  moBl  eolcr  the  protte. 
lion  b;  cbsnoe.  uid  dl  hii  life  aflcr  ia  putinj  to  his  own  nay,  Ihou^li 
Bone  of  Uie  beat!  uid  it  it  b  msltei  of  great  judgment,  (rhiuli 
miium  B  true  (kill  iu  booki,  uid  men's  cspiicitic«,  au  tlrnt  1  srarce 
lltink  It  i<  hBrder  to  reBolve  very  difficult  caics  in  law,  tban  il  in 
III  ilircot  B  fouDg  geDllenun  what  coune  he  thould  take  lo  rnabJt 
lumwlf  (O  to  do." — DUtaartt  on  lAc  Study  qf  Iht  Late,  pp.  2,  3. 


aticC)  (which!  however,  even  if  he  had,  he  must  drop, 
as  the  serpent  easts  its  splendid  skin.) — an  eager, 
yet  "  lonely  unobtrusive  soul,"  acquainted  with  scarce 
a  single  member  of  the  legal  profession,  with  barely 
a  competence,  nay,  liis  daily  bread  possibly  depending 
upon  his  daily  exertion — no  uncommon  case.  His 
eye  is  as  bright  with  intellect,  his  heart  swells  with 
as  pure  and  strong  an'annbition,  as  that  of  his  wealthy 
or  aristocratic  rival,  who,  flushed,  perhaps,  with 
academic  honours,  cciiiiclent  amid  "  troops  of  friends," 
is  borne  to  the  scene  of  contest  with  the  cheering 
assurances  of  rapid  distinction.  The  former,  poor 
soul !  has  no  kind  friend  to  take  liim  by  the  Land, — 
no  one  cries,  "God  bless  him," — except,  perhaps,  a 
little  circle  of  trembling  relatives,  whose  hearts  are 
very  heavy  for  him.  What  is  he  to  do?  Who  is  to 
chalk  out  his  course?  He  bethinks  him  of  buying 
some  book  on  the  study  of  the  law,  and  goes  into 
a  bookseller's  shop,  according  to  whose  caprice  or 
interest  he  piu-chases,  either  a  mes^re  epitome  of  the 
forms  necessary  upon  entering  an  Inn  of  Court,  or 
a  work  that  perplexes  him  with  legal  discussion,  or 
balks  him  with  remarks  most  "stale,  flat,  and  un- 
profitable," upon  *  memory,'  '  application,'  '  am-  , 
bition,'  and  '  the  desire  of  excellence.'  He  then  I 
hastens  to  tlie  Treasurer's  Office,  in  one  of  the  Inns  ' 
of  Court,  where  he  hears  of  '  certificates  of  his  re- 
spectability,' bonds,  sureties,  deposits,  esaminations 
an  outlay  of   lUiil.  before  one  step  further  can  bt 
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taken;  Uiea  a  hundred  guineas  a  year  for  two  or 
three  years  to  a  special  pleader,  or  barriBter ;  various 
erpensive, books  to  be  purchased,  and  more  expensive 
cliamberfi  or  lodgings  engaged.  Perhaps  he  is  equal 
to  all  this;  and  having  duly  obtained  certiiicates, 
undergone  examinations,  and  given  and  procured 
securities  for  his  future  gocMJ  conduct,  is,  at  lengtli, 
enrolled  a   "  Member  of  the  Honourable  Society  of 

1"  and  left  to  shift  for  himself,  with  no  definite 

uotious  of  the  course  be  is  to  pursue,  further  than 
to  engage  himself  for  a  twelvemonth  with  some 
teacher  of  the  law.  There,  eveu  with  the  best,  he 
must  expect  to  be  in  a  mist  for  months ;  and  when 
it  is  cleared  away,  he  may  yet  see  but  a  dreary 
prospect  before  htm ! 

Surely,  now,  to  such  a  person,  a  puhllcatjon  like 
the  present,  containing,  it  is  hoped,  a  plain  and  intel- 
ligible chart  of  his  course  for  some  years,  pointing 
out  where  lie  the  shoals  and  sunk  rocks,  aud  where 
the  safe  waters;  showing  him,  in  short,  how  to 
approach  the  legal  profession — what  to  do,  how  to 
do  it,  and  what  to  leave  undone ;  combining  all  useful 
practical  iaformation,  drawn  from  approved  sources, 
with  the  results  of  individual  experience,  woulil  not 
have  been  unacceptable. 

*  But,'  it  may  be  answered,  '  there  are  the  London 
Law  Lecturers:  why  not  seek  for  such  information 
from  them?'  Without  entering  at  large  into  die 
msriti  and  demertte  of  the  lecturing  system,  which 


8  INTRODUCTION 

will  be  briefly  considered  liereafter,  it  may  be  here 
observed,  tbat  there  is  one  respect  in  wliich  all  the 
law-lecturers,  of  whom  the  author  has  liad  the  means 
of  judging,  have  seemed  to  him  at  fault.  They  do  not 
attempt  to  enforce  systematic  mental  discipline,  to 
facilitate  the  acquisition  of  legal  habits  of  tliotight 
and  application.  Lmo  ihey  giye  the  student  in 
abundance  ;  few  leading  topics  are  omitted  to  be, 
perhaps,  carefully  parcelled  out  before  him ;  but 
there  they  stop.  No  persevering  attempt  is  made 
to  teach  him  how  to  make  tliis  law  thoroiighly  hit 
own;  the  lecturer  is,  in  short,  little  else  than  a 
speaking  treatise,  or  digest ;  and  unless  the  student 
takes  very  copious  and  accurate  notes,  all  he  has 
heard  will  share  the  fate  of  the  Scotchman's 
"  thorough -paced  doctrine,"  which  went  "  in  at  ae 
lug,  and  out  at  the  ither."  And  suppose  him  to 
have  succeeded  in  preser^-ing  the  greater  portion  of 
every  lecture,  after  infinite  pains,  and  much  time 
devoted  to  the  task ;  what  is  his  advantage  over  him 
who  lias  access,  as  all  may,  to  the  numerous  and 
excellent  text-books,  to  which  the  lecturer  himself 
is  indebted  for  his  compilations*?     In  a  word,  these 

■  "  It  is  nut,"  saTS  Dr.  Coplestane,  speaking  of  the  gjitem  of 
lecturing,  "  il  caonol  be  the  moat  effectual  means  by  nbich  instrac- 
tion  ia  to  be  conrejed  to  the  minds  of  the  mnjority  of  atudeota." — 
Iteplj/  lu  the  Ca/umniVi  nf  Ih-e  Edinburgh  Revita  againsl  OxfnrH, 

(1.  I4y. 

Hear  ako  Dr.  Juhnaon  :_ 

"  People  have  Dow.a.dayi  got  ■  *titmB«  DpiniOD,  that  rvtTTthiBg 
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lecturers  present  the  student  with,  no  doubt,  a  well- 
tempered  weapon,  but  make  no  attempt  to  teacli  him 
koic  it  must  be  used! — This  is  at  once  the  sum  of  the 
author's  objections  to  law  lectures,  and  on  account 
of  the  mmn  object  which  he  has  proposed  to  himself 
in  the  present  work.  The  topics  here  discussed,  he 
cannot  help  thinking  more  suitable  for  the  silent 
[ne<Utatiuii  of  the  closet,  than  the  noise  and  excite- 

Rliould  be  tsugbt  by  i.kctubi'.s.     Now  I  cniiDiit  see  thai  tecturee 

F«n  do  ao  much  good  at  reading  the  books  fram  which  the  Ivetures 

■re  uken.     I  know  nolhiDg  that  can  be  beat  taught  b;  leutarve. 

t-tceft  wbcre  eiptriitienU  are  to  be  ahoim.     Yoa  ma;  teach  Chr- 

iniatrjr  by  lecture*;  jou  might  teach  making  of  shoes  bj  leclnrea." 

—Bomviri  Life  qf  Joknion,  vol.  ii.  p.  6;  a  ad  see  ib.  tol.  iv.  p.  98. 

"  Thus,"  saya  Dr.  Araot,  "  do  treatiie  ol  natural  philoiophy  can 

lave,    to  a  penon    ileairing  foil   inTormatioa   on  the  subject,  the 

necesaitj  of  itteadsnce  on  expcrimeatal  lectorei  or  demODStraliont. 

Things  that  are  eeea,  and  felt,  and  heard, — that  is,  which  operate 

L  the  eiterikal  araie.  leave  on  the  memory  much  atronger,  and 

nre  correct  impreaaioaa,  than  where  the  conceptioas  are  produced 

;rely  by  verba]  Je»cription,  however  vivid." — -El.  Ph.,  pert.  llvjii. 

"  The  muKiplicatian  of  booka,  the  faitilily  of  provuring  them,  and 

the  coatoro  of  reading  them,"  sayE  Dr.  Parr,  "  may  be  eonsldered  ai 

reaaoni  for  the  dimiuiaheil  usefulneia  of  leoltirei." — "  TV  fujur 

can  iitteirogate  ahere  prrhaps  Ihr  Ueturtr  aemld  pn/y  dklate  t  and 

thtrefare,  in  hit  iittcrcoarit  with  Itarntri.  he  hat  mart  opportuHilitt 

/or  ateerUiHiing  Iheir  proficitnrg,  eorrtcting  (Mr  wiiapprehtjuioni; 

and  relining  Ihtit  tviliBTra$tmtnU." —  iVvrkt,  vol.  ii.  p.  5S6. 

It  has  alao  been  anggeated  to  the  author,  by  an  acute  and  teamed 
friend,  that  there  ia  this  farther  objeclian  to  the  ayalem  of  lecturen, 
*i(.  It  ia  one  neceaaarily  aasuming  what  caunot  he, — that  each  pupil 
faaa  the  aame  abilitiea,  and  the  aame  aci|uiremcnla.  Now  in  private 
teaching,  the  tutor  can  adapt  hia  iiiatmction  to  the  peculiar  wants 
\  ofhiapupili.  The  attention,  tun,  is  eon aUntlj  kept  awake  by  the 
L'MnscionaDeBS  that  taeh  a  prmHally  adOrelsed. 
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ment  of  a  crowded  lecture- room.  There  are,  indeed, 
so  many  momentous  matters  to  be  weighed  by  the 
student, — so  much  searching  self-examination  re- 
quired, as  to  mental  and  physical  fitness  for  the 
legal  profession,  and  the  particular  department  se- 
lected, before  he  can  come  to  a.  just  and  satisfactory 
conclusion,  as  loudly  call  upon  him  to  devote  tn  them 
the  most  sacred  moments  of  his  leisure  and  privacy. 

With  this  brief  intimation  of  the  general  scope 
and  design  of  the  present  publication,  the  author 
hopes  it  will  be  evident  that  it  has  some  pretensions 
to  permanency;  that  its  usefulness  is  in  no  degree 
impaired  by  the  extensive  changes  whicJi  have  already 
taken  place,  and  still  seem  meditated  in  the  practicul 
administration  of  the  law :  that  so  long  as  there  are 
any  fixed  principles  in  legal  science,  and  any  mode 
of  acting  upon  them  in  practice, — so  long  as  accurate 
knowledge,  and  ready  clear-headedness  in  using  i^ 
are  essential  to  a  successful  prosecution  of  the  pro- 
fession, must  that  work  which  keeps  such  objectt 
steadily  in  view,  be  useful. — A  very  few  words  will 
sufEce  to  point  out  the  present  state  of  the  Common 
Law,  and  the  position  and  prospects  both  of  tM 
students  and  practitioners. 

Till  very  recentlvj  the  system  of  pleading  and 
practice  supplied  the  student,  during  the  ] 
period  of  his  pupilage,  with  little  else  than  the  moat 
odious,  vulgar,  and  unprofitable  drudgery.  It  pre- 
sented to  his  despairing  eyes  a  mass  of  vile  verbiage^ 
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—a  toTtuou9  complexity  of  detail,  which  defied  the 
efforts  of  any  but  the  most  creeping  iiig;enuiiy  and 
industry.  There  waa  everything  to  discourage  and 
disgust  a  liberal  and  enlightened  mind,  however  well 
inured  to  labour  by  the  invigorating  discipline  of 
log^c  and  mathematics.  The  deep  and  clear  waters 
— 8o  to  speak — of  legal  principles,  there  always  were, 
and  will  be,  for  they  are  immutable  and  eternal ;  but 
you  had  to  buffet  your  way  to  them  through  "  many 
a  mile  of  foaming  filth,"  that  harassed,  exhausted, 
and  choked  the  unhappy  swimmer,  long  before  he 
even  got  sight  of  the  offing.  Few  beside  those  who 
had  had  the  equivocal  advantage  of  being  early 
^iliarised  with  such  gibberish,  as  "  special  general 
imparlance," — *'  special  testatum  capias," — "  special 
original," — "  testatum  pon-e." — "  protestando," — "  co- 
lout*," — "  de  bene  esse,"  &c.  &c,  &c.  could  obtain  it 
glimmering  of  daily  practice,  without  a  waste  of  time, 
and  depredation  of  tlie  mental  faculties,  that  was 
really  shocking.  Let  the  thousands  who,  under  the 
oHcien  reyime,  almost  at  once  adopted  and  abandoned 
legal  studies,  attest  the  truth  of  this  remark  f .    There 


*  The  father  of  Sir  Matthew  Hale — vortb;  eoul — actually  "  gate 
irtrr  the  prsrticc  of  the  liir,  becnue  he  could  not  unilerstand  the 
nwnn  of  giving  culour  in  (ileadiDg,  which,  u  he  thoagbl,  xu  tu  ifII 
iilie:"— flurMf*  LifiqffiaU,p.2. 

■h  "  BmiiiC  me  mater  Londinum,"  Hfi  the  '  famoiu  satiquarj.' 

SpeloMD,   "  jurii  noitri  capesaeadi  gratia ;  cujtu  cum  Testibuliiu 

MXM*aKia,rpperiai»iDq\a  Iiuguamperegriatm,dialeeticunibarlta7aiii, 

a  3 
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wBS)  in  short,  every  thing  to  discourage  a  gentleman 
from  entering,  to  obstruct  him  in  prosecuting,  the 
legal  profession.  Now,  however,  nous  avons  change 
tout  cela.  Tliere  has  been  a  real  reform— a  prac- 
tical, searching,  comprehensive  reform  of  the  Common 
Law;  a  shaking  down  of  innumerable  dead  leaves  and 
rotten  brancljes ;  a  cutting  away  of  all  the  shoots  of 
prurient  vegetation,  which  served  but  to  disfigure 
the  tree,  and  to  conceal  and  injure  Its  fruit.  Now 
you  may  see,  in  the  Common  Law,  a  tree  noble  in 
its  height  and  figure,  sinewy  in  its  branches,  green 
in  its  garment,  and  goodly  in  its  fruit.  All  who  will 
may  climb  into  its  boughs,  and  '  pluck  tlie  truth- 
fraught  apple.'  Here,  however,  it  may  be  permitted 
us  to  express  an  humble  but  earnest  hope,  that  the 
gardener  will  know  when  Co  lat/  aside  his  knife ;  that 
he  may  not  be  prevailed  upon  by  eager  and  ignorant 
by-s landers,  to 

"  Prune  md  pmae,  antil  the  qnick  be  cut. 
And  <hc  fair  fruitnge  faU  beneath  the  feet, 
or  Bwlnish  innovBtion." 

How,  then,  do  we  stand  ?  Practically  thus, 
A  single  statute,  of  twenty-three  short  sections  only 
— the  "  UNiFon.MiTY  of  Process  Act"   (2  Will.  4, 
c.  39.)  with  the  significant  recital  that  '  the  process 


melhodum  iiicuneinnnnii  tnolem  Don  ingfntcm  ■< 
humeria  iiutiaeadum,  eicidit  mihi  (faleor)  an 
Barke't  AMrlgmenl  of  Bnglith  Hitiory,  book  iii 
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for  the  commencement  of  personal  actions,  in  his 
Majesty's  superior  Courts  of  Law  at  Westminster,  is, 
hj  reason  of  its  great  variety  and  multiplicity,  very 
inconvenient,'  has  swept  away  all  that  was  senseless, 
complicated,  and  bewildering  in  practice,  and  substi- 
tuted a  plain  and  uniform  method  in  its  stead. 
Adieu,  now,  for  ever,  to  the  barbarous  jargon  of 
^Originals,'  ^special  originals,'  ^testatum  pones,'  ^bills,' 
^  latitats^  ^  quo  minus,^  ^  attachments  of  privilege,' 
Sic.  &c.  &c. ;  thorns,  briers,  and  rubbish,  encumber- 
ing and  choking  up  the  porch  and  avenues  to  the 
legal  edifice  ! — The  writs  of  Summons,  Capias,  and 
Detainer,  are  now  the  only  *  modes  of  commencing 
actions  in  the  courts  of  common  law;  and  the  rules 
of  practice  relating  to  them  are  proportionally  abbre- 
viated and  simplified.  Those  who  shall  from  hence- 
forth enter  the  profession,  will  not  be  able  to  appre- 
ciate the  prodigious  changes  of  which  we  have  been 
speaking,  save  when  their  eyes  are  directed  to  hun- 
dreds of  cancelled  pages  in  the  books  of  practice — 
and  those  pages,  ti>o,  by  far  the  most  difficult  and 


*  The  anomalous  action  of  ejectment,  and  two  '  real  actions  *  only 
eicepted ;  although  it  is  by  no  means  clear  that  the  former  should 
not  be  considered  as  only  the  species  of  which  the  personal  action 
of  *  Trespass '  is  the  genus, — just  as  Assumpsit  and  Trover  are 
•pedes  of  the  genus  of  *  trespass  on  the  case.* — Dower  and  Quare 
Impedii  (appropriated  respectively  to  the  recovery  of  Dower,  and 
the  presentation  to  a  benefice)  are  of  comparatively  rare  use  in 
practice. 
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forbidding  of  any  *.  The  only  wonder  is  that  all  this 
was  not  done  a  century  ago.  How  truly  preposte- 
rous the  former  system  of  rigidly  appropriating  to 
the  respective  courts  of  King's  Bench,  Common 
Pleas,  and  E.\cbequer,  distinct  and  very  different 
writs,  each  entailing  all  manner  of  tiresome  details, 
swelling  the  ordinary  books  of  practice  to  au  unsightly 
balk,  endlessly  perplexing  and  misleading  the  most 
skilful  practitioners ;  bow  absurd  the  fictions  on  which 
they  depended,  how  monstrous  the  abuses  and  oppres- 
sions they  engendered  t — Then,  again,  the  mysterious 
obscurity  in  which  the  Terms  have  been  for  ages 
invested,  has  been  recently  dissipated,  with  all  its 
proli-x  and  perplexing  mcidents.  You  need  now  no 
longer  puzzle  your  head  for  a  whole  day  about  the  i 
mode  of  dating  a  declaration,  formerly  a  difficult  and 
often  dangerous  task.  Writs  are  no  longer  returned 
on  days  whose  denomination  is  borrowed  from  tlie 

Popish  ritual — "on  next,  after  fifteen  days  of 

St.    Hilary,"— on  " after   the    morrow    of    the 

Purification," — " the  morrow  of  All  Souls,"— 

"  of  Saint  Martin,"  but  at  fixed  and  definite  periods, 
wholly  irrespective  of  Term  or  Vacation  f ;  the  di&- 

'  And  if  Sir  J.  Caniphetl  sbaulU  aacceed  in  nboliahiag  impriBOD- 
ment  for  debt,  another  great  snil  moat  intricftle  head  of  practice  nil] 
be  utterly  awept  awny  with  it — to  wit,  120  pagea  of  tUe  minutt. 
letter-preas  of  Arcbbold  ;  aud  the  writ  of  Siimmoiu  be  '  alone  in 
ita  glory '  aa  the  aole  process  of  the  Courts  ! 

t  "  Writ!  for  the  commciiceDiciiC  of  persoDii  actioDs,  tin.  aritt 
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dnctioDs  between  wliich  are  now,  for  most  practical 
purposes,  done  away  with,  and  business,  consequently, 
distributed  evenly  ihrougli  the  year  ".  Thus  far  tbe 
altered  periods  and  mode  of  commencim/  legal  proceed- 
ings. Tbe  'amending  h&nd,"  however,  has  grasped, 
as  it  were,  the  very  heart-strings  of  the  law :  the 
statute  for  tbe  "  Limitation  of  Actions,"  &c,  (3  &  4- 
Will.  4.  c.  27,  5  36),  has  swept  away — sbade  of  Filz- 
herbert! — indiscriminately  between  fifty  and  sixty 
ipecies  of  actions  f ;  a  most  fertile  source  of  difficulty 


«/  lummanj,  capiat,  atid  ilelaiaer,  do  not  apcrilically  mention  nay 
return  day  whatever  ;  the  return  being  rtgukted  bj  the  Mtrice  aail 
eucDtlon  of  Ihe  writ."— .4™*.  Pr.  p.  S7.  CC/,i((.) 

*  The  interval  between  tbe  lOth  of  August  latl  tbe  24tb  of  Octo 
ber  U  DOW  ilmoBt  eatirely  struck  out  of  (he  le^al  Tettr.  2  Will.  4. 
e.  39,  i  11. 
t  The  ciktalogue  of  tfaeee  sncieni  cobwebs  it  worth  eitrncCing : 
■■  No  writ  of  right  patent,  writ  of  right  guia  daminua  remiiil 
earM«,  writ  of  right  in  capile,  writ  of  right  in  Loiuien,  writ  of  r^bt 
cIOM,  writ  of  rif(ht  He  raiinnahUi  parte,  writ  of  right  of  adTOWSon; 
writ  of  right  upon  dUi-laimer,  writ  de  rationabiiibut  dioiiit.  Writ  of 
right  of  ward,  writ  tie  eniitueludimbiu  et  wmifiii,  writ  of  eeitavU, 
writ  of  eaeheal,  writ  of  fua  jure,  writ  of  aecta  ad  inoJraiflnuin,  writ 
d»  tttndo  fuirfuM  dit  l/ifulonie,  writ  of  n*  injuiU  vexei,  writ  nf 
attne,  writ  of  guod  pttmillal,  writ  of  fomudon  in  deicender,  in 
I  riPtrter  ;  writ  of  lasini  of  novel  diMeian,  nuisance, 
nf,  jarii  vtrum,  or  mort  d'aneeilor  ;  writ  of  entry 
fur  dimeitin  ill  the  qitibti:  in  (be  per,  in  the  per  end  cui,  or  in  the 
potl,  writ  of  entrj  'Ur  intruaion.  writ  of  entry  mr  alienation,  dun 
fill!  non  compoi  menlit,  dum/uil  infra  alalem,  dum/ml  in  primni, 
ad  oommunrn  legem,  in  eatu  prmito,  in  eaniimili  casv,  imi  in  vIlA, 
tur  etii  in  vili,  mi  ante  dieorfiun,  or  mr  cui  ante  divorlium,  writ 
of  entry  nfr  abatEment,  writ  of  entry  ifuare  ejceil  infra  terminwi, 
«r  md  lemiaum  {fui  praUriil,  or  fBwid  mafrinanii  praloeuli,  writ  of 
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and  confusion  to  the  reader  of  our  ancient  laws. 
There  are  now  only  six,  or  at  the  most,  nine,  includ- 
ing the  three  real  and  mixed  forms  of  action  known 
in  the  common  law, — appropriated  to  the  assertion  of 
every  imaginable  right,  the  remedy  of  every  conceiv- 
able wrong!  The  last,  and  perhaps  the  wisest,  of 
these  g^eat  and  most  wholesome  reforms,  remains  yet 
to  be  mentiojled-— that  effected  in  the  system  of 
Pleading  by  the  new  rules  (H.  T.  4  W.  4),  which 
have  now  received  the  sanction  of  Parliament ;  and 
by  which  the  remaining  forms  of  action  above-men- 
tioned have  been  thoroughly  righted,  and  their 
details    prodigiously    abbreviated    and    simplified  *. 


aielf  besaiel,  iresaiel,  eosinaffe,  or  nuper  obiit,  writ  of  wastes  writ  of 
partition,  writ  of  disceit,  writ  of  quod  ei  d^orceat,  writ  of  covenant 
real,  writ  of  warrantia  ckarta^  writ  of  curia  claudenda,  or  writ  per 
qua  servitiay  and  no  other  action,  real  or  mixed,  (except  a  writ  of 
right  of  dower,  or  writ  of  dower  unde  nihil  habet,  or  a  quare  impedit, 
or  an  ejectment ^^  and  no  plaint  in  the  nature  of  any  such  writ  or 
action  except  a  plaint  for  free  bench,  or  dower,  shaU  be  brought 
after  the  31st  day  of  December,  1834." 

*  Thus  restoring  them  to  their  pristine  excellence ;  for,  in  the 
reign  of  our  English  Justinian,  Edward  I.,  *'  the  pleadings  were 
short,  nervous,  and  perspicuous ;  not  intricate,  verbose,  and  formal.** 
— 4  Blacksi,  Comment,,  427. 

Mr.  Chitty,  sen.  correctly  states  the  foUowing  to  be  the  five  prin- 
cipal objects  of  the  "  New  Rules.*' 

'  First,  to  compel  each  party,  in  an  action,  more  explicitly  to 
state  his  cause  of  action,  and  ground  of  defence,  so  that  his  oppo- 
nent may  be  better  informed  what  is  the  exact  point  intented  to  be 
established.  Secondly,  to  diminish  the  number  of  counts,  and  the 
length  and  expense  of  pleading,  and  long  records.  Thirdly,  to  pre- 
vent the  indiscriminate  use  of  the  plea  of  general  issue,  which 
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The  huge  volume  of  the  "  Record  "  is  thus  shrunk 
into  a  sheet,  and  pleadings  will  no  longer  mystify 
tlie  student,  perplex  the  practitioner,  distract  the 
court,  oppress  the  client,  or  disgust  the  public. 

Such  are  the  leading  features  of  change  which  the 
tnachiiiery  of  the  law  has  undergone  within  the  last 
two  or  three  years ;  but  it  would  he  here  out  of  place 
to  meotion  the  miscellaneous  emendations  which  have 
been,  from  time  to  time,  during  the  same  period, 
effected,  sometimes  by  statutes,  but  chiefly  by  rules 
of  courL  It  is,  however,  impossible  to  pass  from 
this  subject  without  specifying  the  admirable  acts 
of — 1  W.  4,  c,  7,  for  'tlie  more  speedy  judgment 
and  execution  in  actions';  !  &  2  W.  -t,  c.  58 — '  for 
enabling  courts  of  law  to  give  relief  against  adverse 
rlaimt,  made  upon  persons  having  no  interest  in  the 
subject  of  such  claims';  and,  lastly,  the  noble  act  of 
3  &  4  W.  4,  c.  -12 — a  model  of  legislation — "  For 
the  further   Amendment  of  ike  Law,  and  the  better 


nqjiutif  fompfl*  ■  iilaintiff  Co  prove  several  fault,  and  lo  incur  (be 
rttli  of  failarc  oa  the  triBl,  upon  points  wholly  foreign  to  the  juitii^e 
of  the  caw  ;  and  not  unfroquBntlT  lurjiHiei  the  phuntiffon  the  (ml, 
by  the  letting  up  of  ■  ktoudiI  of  defence  not  before  commuDicated. 
or  VT>a  hioird.  Fourthly,  to  narroH  the  JaBue,  and  limit  the  aumber 
of  th«  poiiiU  to  be  tried  ;  sod  ihereb;  not  on]  j  to  diminish  eipeoBe 
hat  tl*o  the  riflk  of  failure  in  proof  of  conip»raUvelj  imma- 
toitl  aQFgstlon*.  Latlly,  the  great  reduetion  of  the  preaeut  u- 
ptDK  of  ■  trial,  incident  to  the  tubpoeuaing  and  conrejance  of 
aitncHea  to  utA  From  the  plare  of  trial,  and  naiDtaioing  them 
tWc"— £"»nc  I'ietD  i/  Pi,  p.  9. 
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advancemtnt  of  Justice*."  All  these  statutes  and 
rules — fruits  of  five  years'  elaborate,  extensive,  and 
enlightened  investigation  by  the  law  coramissioners — 
have  been  either  framed,  or  anxiously  superintended, 
by  judges  of  as  profound  practical  learning  and  saga^ 
city  as  England  ever  saw — and  have  already  exer- 
cised a  most  sensible  and  benignant  influence  upon 
every  department  of  litigation,  with  reference  equally 
to  suitors  and  practitioners:  saving  to  the  one,  the 
destructive  expense  and  procrastination  so  long  de- 
plored by  all;  and,  to  the  other,  simplifying  and 
abridging  the  drudgery  of  their  labours, — rendering 
the  practice  of  their  profession,  in  a  word,  more  sys- 
tematic and  scientific  than  ever. 

But  what  is  obviously  the  direct  practical  effect  of 
all  this  ?  At  once,  that  the  study  and  practice  of  the 
common  law,  thus  stripped  of  preliminary  and  extrin- 
sic difficulty,  are  become  more  scientific ;  and  that  all 
pretence  for  ignorance,  or  incompetency,  is  taken 
away.  Error  will  now  be  more  quickly  detected — 
more  dangerous  in  its  consequences  to  the  young 
practitioner,  than  ever.  As  numerous  obstacles  have 
been  removed,  and  many  facilities  afforded,  more  will 
be  expected  from  him  :  henceforth  he  will  not  be 
detained  and  harassed  at  the  threshold,  as  heretofore, 
but  may  go  on  at  once  to  the  interior  of  the  building. 


*  It  wai  the  first  lection  nf  tliis  atatate  that  empowered  the  jadgei 
J)  fruue  the  important  pleading-rules  before  adverted  to. 
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A  single  page  of  draft  paper  will  suffice  to  certify 
liis  skill,  or  expose  bis  inability.  He  cbd  no  longer 
shelter  himself  beneath  the  slovenly  and  unscientiiic 
practice  of  shaping  his  case  in  a  dozen  different  ways, 
because  he  is  nnable  either  from  want  of  inelination, 
time,  or  experience,  to  pitch  at  once  upon  the  proper 
one,  and  stand  or  fall  by  it'.     Vigilant  attention, 


*  Hr.  Chittf ,  «en-  hai  some  tiicelleDt  obwirationfl  on  the  origin 
of  nameroiu  conntii,  which  are  well  worlb  trutscribing.  He  is  by 
br  the  moat  distinguisbed  |)Ie«i!er,  both  at  author  md  practitioner, 
BDvIlriiig,  uid  perfectly  competent  to  speak  with  autharity.  "  Bat." 
my*  he,  "  as  poptdatjon  aad  commerce,  and  their  almost  inseparable 
inddenC,  litigation,  increased,  and  new  intricacies  and  peculiaritien 
in  tbt!  fscM,  as  wvU  as  law,  arose — lawyers  found  themselTea  more 
piHSed  for  time,  and  had  leis  oppartonity  for  due  inq^niries  into,  and 
mniidostioD  of  the  ficts  and  law  affecting  them,  and  tesa  time  to 
prifpare  andaettle  Che  pleadings:  and  hence  the  present  practice  com- 
mencHl  of  ^ming  the  special  coont,  and  having  several  copies  made. 
and  Ihm  introdnciog  amall  rariationi,  bo  bi  Io  meet  the  probable 
nrioni  shade*  of  difference  which  usually  occurred  in  similar  tran- 
Mdions, — so  endeavouring  to  Blnte  what  it  was  conceived  would, 
onder  one  form  of  connt  nr  the  other,  meet  the — as  yet — unascer- 
toned  evidcDcei  and  thereby  avoid  the  traable  of  pardcularly 
inquiring  into  the  facts,  and  also  the  risk  of  variance  upon  the  trial, 
Thus,  if  a  pleader  were  requested  to  draw  '  a  declaration '  for  a 
breach  of  promite  of  marriage,  he  would,  aithoul  ilapping  Io  tn^ira 
iiUa  all  Ihs  ciretimitaiuw  nfthe  oate,  introduce  four  or  five  counts. 
U,  JlrtI — on  a  supposed  promise  Co  marry  on  a  particular  day, 
leaiing  the  attorney  to  insert  tbe  actaal  day,  or  some  day  about  it  -. 
itauuilf,  ■  promise  to  marry  on  reqaest ;  (AinUy,  within  a  reason- 
able time  1  fimrlhi)!,  to  marry  generally,  showing  as  a  breach, 
a  retjoest.  *Dd  non -performance;  and  fiflhly,  a  connt  on  a  general 
promise  Io  marry,  and  ilating  as  a  breach,  the  dispensation  of  any 
IWgnest  by  the  defendant's  marriage  with  some  other  person." — 
Conei—   yiti"  nf  PI,  18—30.    Thia  was  the  ordinary— the  every 
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close  and  accurate  thought,  must  now  be  invariably 
exercised :  facts  must  be  well  weighed  and  sifted ;  and 
their  real  bearings  ascertained  and  adjusted  to  legal 
forms,  with  prompt  precision.  A  client  will  hence- 
forth be  able  to  see,  in  the  twinkling  of  an  eye, 
whether  his  pleader  or  barrister  is  incompetent — a 
mere  pretender;  and  he  must  act  accordingly. 

The  rapid  succession  of  change  which  the  law  has 
undergone  during  the  last  year  or  two,  has  con- 
founded many  young  practitioners,  and  disheartened 
students  from  entering  our  profession.  Things  seem 
to  have  arrived  at  a  dead  stand-still.  It  is  supposed 
that  the  attempt  to  acquire  legal  learning,  at  present, 
must  be  the  idiot  effort  of  building  upon  the  shifting 
sand — never  any  thing  more  mistaken.  It  is  through 
utter  misapprehension  of  the  scope  and  effect  of  all 
the  late  changes. 

"  I  regret  to  find,"  says  the  experienced  pleader 
already  quoted,  "  that  students,  whetlier  for  the 
Bar  or  as  special  pleaders,  or  as  attoruies,  have 
of  late  nearly  suspended  all  study,  upon  the  sup- 
position, that  whilst  innovations  in  the  law  are  so 
frequent,  it  woidd  be  useless  one  day  to  learn 
what  must,  perhaps,  the  next  day  be  forgotten  and 
efiaced  by  a  contrary  regulation.     Let  me  remind 


daT  practice,  till  the 


Er&tiong  occurred :  uid  could  any 
thing  be  Bt  once  more  nbaurJ  and  ecandtdous  than  lbU9  nwkiDg  the 
pleader's  indolence  and  slovealinirss   the  measure  of  Mi  remune. 
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them  that  the  reasons  and  principles  of  law  can 
NEVER  change;    and  that  now  the  whole  improved 
system  of  the   law,  whether  as  it  regards  practice 
or  pleading,   may  be   considered  as  nearly^   if  not 
entirely  fixed,    as    it    will    be    practised    for    many 
years;  and  that  all  students,  therefore,  should  now 
return   to  their  studies   with   redoubled   energy*." 
The   practical  good  sense  of  these   observations  is 
worthy  of  the  student's  most  serious  attention.     The 
great  principles  of  law  are,  indeed,  sublimely  inde- 
pendent of  the  petty  changes   by  which   errors  of 
detail  are  occasionally  rectified.    They  are  unaltered, 
because  they  are  unalterable — pervading  equally  all 
systems  of  jurisprudence,  in  all  ages  and  countries — 
being  based  upon  truth  and  justice — upon  the  very  na- 
ture and  reason  of  things,  and  especially  underlaying, 
so  to  speak,  every  department  of  our  own  immortal 
laws.     Not  to  speak  of  our  ancient  and  noble  system 
of  real  property,  accommodating  itself  by  slow,  stern 
steps,  to  the  necessities  of  modern  times,  it  is  impos- 
sible  to  gaze   but  vidth  mingled  astonishment  and 
admiration  at  the  comparatively  recent  structure  of 

COMMERCIAL    LAW,  which — 

*  a  fabric  huge 
Rose  like  an  exhalation ' 

at  the  bidding  of  those  great  legal  architects  who, 

•  Chitt.  Cone.  View,  Pref.  v. 
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from  Lord  Mansfield*  down  to  Lord  Eldon,  have 
"magnified  and  made  honourable"  the  administration 
of  our  laws ;  applying  tlie  purest,  most  abstract,  and 
profound  principles  of  legal  science,  with  unwavering 
wisdom,  to  the  sudden,  novel,  vast,  perplexing  exi- 
gencies of  trade  and  commerce, — building  up,  by  a 
long  series  of  golden  decisions,  a  system  which  must 
ever  be  contemplated  as  one  of  the  greatest  triumphs 
of  practical  jurisprudence. 

Complicated  and  ever-varying  as  are  the  facts 
which  give  rise  to  mercantile  questions,  the  law 
regulaliog  them  is,  in  general,  settled  and  precise. 
There  are  but  few  important  points  now  left  open  to 
discussion ;  but  there  will,  of  course,  always  be  occa- 
sion, not  only  for  an  exact  knowledge  of  principles, 
but  of  the  method  of  applying  them  in  practice.  It 
is  <]uite  impossible  to  convey  to  the  n on- professional 
reader  any  adequate  idea  of  the  difficulties  arising 
out  of  apparently  very  simple  commercial  transac- 
tions, and  of  the  conaequent  readiness  and  accuracy 
required  in  dealing  with  them.  This  important  and 
arduous  branch  of  the  profession  the  student  will  find 
one  of  the  earliest  to  which  his  attention  will  be 
called  in  practice ;  and  the  great  teats  of  his  know- 
ledge, not  only  in  this,  but  every  department  of  the 


*  "  Lord  Mansfield  may  be  tmlf  said  to  be  the  fonnder  of  Ibe 
Commercisl  Law  of  this  country." — Per  Bvller  J.,  Uckbairow  v. 
MuoB,  2  T.  R.  73. 
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lav,  ate  to  be  found  in  his  acquaintance  with  the 
lales  of  PLEADING  and  evidence.  Almost  all  the 
Commou  Law  is  divisible  into  these  two.  By  the 
one  you  shape,  by  the  otiier  you  support  a  case ;  and 
PRACTICE  is  but  the  settled  mode  of  doing  this.  These 
three  are  inseparably  connected  togetber ;  they  mu- 
tually act  and  re-act  upon  one  another :  and  no  one 
is  competent  to  the  most  ordinary  business,  who  is 
not  well  grounded  in  each.  An  ignorance  of,  a  super- 
itcia]  acquaintance  only  n-itli,  any  of  tliem,  lias  often 
led  to  the  most  serious  and  mortifjing  dilemmas  in 
open  court,  as  it  is  almost  invariably  ruinous  to  the 
re]>utatian  of  the  chamber  practitioner ;  and  as  the 
law  of  pleading  and  evidence,  where  changed,  is 
changed  only  so  as  to  render  its  acquisition  easier, 
and  use  simpler  than  before,  it  is  obvious,  that  igno- 
rance and  incompetence  are  left  more  than  ever 
without  excuse,  or  means  of  concealment,  as  industry 
and  skill  are  more  likely  tlian  ever  to  conduct  tlieir 
possessor  to  early  distinction. 

Thus,  tlien,  with  every  warning,  every  encourage- 
ment before  him,  our  student  has  a  start  in  his  career 
over  many  of  his  seniors,  who  are  burtliened  with 
knowledge  now  grown  obsolete  and  useless — only 
misleading  its  possessors,  who  are  suddenly  called 
upon,  both  to  forget  the  old  and  acquire  the  new 
system.  The  tyro  may  at  once  address  himself  to 
the  real  study  of  the  law ;  and,  if  be  chooses,  make 
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rapid  advances  towards  the  pretensions  of  a  practical 
lawyer. 

A  practical  lawyer!  A  character  contemned  by 
some  and  despaired  of  by  others :  the  former  being 
those  "  genteel  vagabonds  ♦ "  who,  swallowed  up  in 
idleness,  conceit,  and  dissipation,  nevertheless  affect 
to  be  law-students ! — the  latter,  those  who,  diligent 
and  persevering,  yet  destitute  of  judicious  tuition, 
egregiously  over-estimate  the  difficulties  to  be  over- 
come. Need  a  word  be  uttered  to  assert  the  useful- 
ness and  dignity  of  legal  studies  f  ?  Against  whom 
are  they  to  be  vindicated?  What  manner  of  men 
are  they  who  presume  to  speak  contemptuously  of 
them  ?  Who  but  those  poor  foxes  that  leer  at  grapes 
far  out  of  their  own  reach — men  frequently  destitute 
both  of  talent  and  powers  of  application !  We  are 
not,  however,  wasting  a  word  on  the  boobies  that 
abuse  what  they  have  not  first  attempted  to  understand ; 


•  Roger  North,  Disc.  p.  4. 

t  *'  Melancholy  and  untrue  is  the  picture  which  they  draw  of 
the  legal  study,  who  represent  its  prominent  features  to  be  those 
of  subtilty  and  impudence,  and  of  a  labour  dry  and  barren  ;  rather 
would  I  compare  it  to  a  mountain,  steep  and  toilsome  on  its  first 
approaches,  but  easy  and  delightful  in  its  superior  ascent,  and 
whose  top  is  crowned  with  a  rich  and  lasting  verdure.*' — RaitfUnf, 
Study  and  Practice  of  the  Law  (p.  6,  2d  ed.)  He  might  have  added, 
in  the  fine  lines  of  Groldsmith — 

**  Though  clouds  and  darkness  round  its  base  be  spread, 
Eternal  sunshine  settles  on  its  head.** 
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but  tliinking,  rather,  of  those  who,  lively  and  clever 
enough  for  lighter  matters,  do  not  carry  weight  of 
metal  sufficient  to  make  any  serious  impression  on 
the  study  of  the  law.  Healthy  and  bracing  as  is  its 
puTsnit,  the  intellect  that  engages  in  it  must  be  one 
manly  and  vigorous*.     A  frivolous  and  volatile  mind 


*  Listeii  to  Sir  Williflm  Jones  ■describing  his  first  imprEBsions  of 
tcgal  •tudics  ^ — "  I  hate  just  begun  to  conCenDpUte  the  stately  edifice 
of  the  Uws  of  England. — ■  the  gathered  wisdom  of  a  thousand  years' — 
if  fou  sill  allow  me  to  parody  a  line  of  Pope.  I  do  not  see  why  the 
atudj  of  the  lav  is  called  dry  and  unpleasant :  and  I  very  much  lus- 
pcct  that  it  seems  eo  to  those  ouly  who  would  think  nny  study 
unpleasant,  which  requireil  a  great  application  of  the  mind,  snil 
eiertjoo  of  the  memory." 

'*  Our  profession,"  said  one  of  its  brightest  ornaments — Mr.  Dna- 
■UBgi  afterwards  Lord  Asbburton  — "  is  generally  ridiculed  as  bi-ini( 
dry  and  uninteresting ;  but  a  mind  anxious  for  the  discovery  of  trnth 
and  i&fonnatioa.  irill  be  amply  gratilied  for  rJie  toil  in  investigating 
the  nrigin  and  progress  of  a  jurispmdeoce  which  has  the  good  of  the 
people  tor  its  basis,  and  the  accumulated  wisdom  and  eiiiericnoe  of 
mfe»  for  it*  improvement." 

"The  scienoc  of  jurisprudence,"  snys  Sir  James  MsclcintOFh — 
"  is  certainly  the  most  honourable  oceiipntion  of  Ibe  undcrstandinji;, 
beeaiuiG  It  i*  the  most  immediately  suhserrient  to  the  general  safety 
■nd  comfort." — AnJhogoesontoquote,  from  Edmund  Burke  —  "  The 
tatnct  of  jurisprudBnce — the  pride  of  the  human  intellect,  which, 
with  all  its  defrcis,  redondaneieo,  and  eiron.  is  the  coUecled  reiuon 
of  »gtt,  combining  Ihe  principles  of  original  jostice,  with  the  infinite 
Tariety  of  human  concerns." 

"  A  science,"  says  Blackstone — "  which  employs,  in  its  theory. 
the  noblest  facullUw  of  the  soul,  and  eierts,  in  its  practice,  the  car- 
ditwl  virtues  of  the  heart;  a  science  which  Is  Bniiersal  in  its  use  and 
Mtent,  accommodated  to  each   individual,  yet  comprehending  the 


whole  community." 
The  magniHcf 


U  too  well  known  to  require  quoti 


!  enlogium  of  Hooker  (Eccl.  FoL  Booh  I.,  ndfincm) 
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!s  knocked  up  in  a  moment;  and  then,  probably, 
creeps  off  to  abuse  the  law  aa  a  "  low  and  debasing 
pursuit — cramping — paralysing  to  all  the  powers  of 
the  mind  ! "  Elieu  !  Aa  well  might  a  child,  with  its 
little  wooden  axe,  attempt  to  clear  a  North- American 
forest,  in  competition  with  the  sturdy  settler,  felling 
away  from  day  to  day,  from  month  to  month,  with 
stout  arm  and  keen  axe — as  a  mind,  weak  in  constitu- 
tion, or  ftail  of  purpose,  undertake  to  wrestle  with  the 
stubborn  difficulties  of  law.  It  is,  indeed, a  science  well 
worthy  of  Lord  Bacon's  eulogium  on  mathematics  : — 

"  Pure  mathematics  do  remedy  and  cure  many 
defects  in  the  wit  and  faculties  intellectual ;  for  if  the 
wit  be  dull,  they  sharpen  it ;  if  too  wandering  they 
fix  it ;  if  too  inherent  in  the  sense,  tliey  abstract  it." 

A  mind  habituated  to  legal  inveatigation,  is,  neces- 
sarily, an  eminently  acute  and  logical  one:  for  its 
faculties  are  constantly  exercised  and  sharpened  by 
the  severest  exercise.  It  has,  indeed,  been  said,  that 
the  tendency  of  legal  studies  is  to  warp,  contract,  and 
impoverish  the  mind:  never  was  there  advanced  a 
chaise  80  thoughtless  and  unwarrantable.  "  Mr.  Gren- 
ville,"  said  Burke,  "  was  bred  to  the  law,  which  is,  m 
my  opinion,  one  of  the  first  and  noblest  of  human 
sciences  ;  a  science  which  does  more  to  quicken  and 
invigorate  the  understanding  than  all  the  other  kinds 
of  learning  put  together ;  but  it  is  not  apt,  except  in 
those  who  are  happily  horn,  to  open  and  liberalise  the 
mind,  exactly  in  the  same  proportion."    It  is  tliis  latter 
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cautious  and  measured  expression  ttiat  Iius  been 
WHiy  made  the  foundation  of  many  vague  but 
violent  accusatious  against  our  profession.  If,  to  be 
rare,  legal  pursuits  alone  engross  a  man's  atteniiou 
tfaroaghout  life,  he  will  beeorae,  of  course, — liowever 
great, — a  mere  lawyer :  and  what  say  you  of  a  mere 
metaphysician  f — a  mere  mathematician  ? — a  mere 
linguist  'f — a  mere  pliysiciaii  ? — a  mere  politician  ?— 
nmere  parson  ? — in  short,  a  mere  anything  ? — A  mere 
lawyer  !  Bat  if,  also,  a  good — a  great  lawyer,  is  he 
ool,  at  worst,  as  practically  useful  to  his  fetlow'crea- 
tures,  as  the  follower  of  any  calling  known  among 
men?  Does  lie  not  patiently  and  resolutely  devote 
his  best  energies  to  tlieir  assistance  in  the  most 
montetitous,  perplexing,  and  harassing  concerns  of 
life  ? 

Trust  us,  however,  if  this  "  mere  "  lawyer  moves 
ail  Ms  days  like  a  horse  in  a  mill,  his  round  is  a 
pretty  extensive  one !  "  For  my  part,"  says  Mr. 
Hattld>y,  "  I  protest  I  do  not  know  any  pursuit  in  life 
that  requires  such  various  powers ;  taste,  imagination, 
eloquence."'  Consider,  for  a  moment,  what  a  lawyer 
must  know,  and  what  he  Las  to  do,  if  supposed  to  be 
in  but  moderate  practice.  He  must  be,  more  or  less, 
acquainted  witli  tlie  leading  details  of  the  mecluinical 
arts  and  sciences  *,  of  trade,  commerce,  and  manufac- 
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tures;  of  the  siater  professions;  even  of  the  amuse- 
ments and  accomplisbinents  of  society — for  in  all  of 
these,  questions  are  incessantly  arising  which  require 
the  decision  of  a  court  of  justice,  for  which  purpose 
their  most  secret  concerns  must  be  laid  bare  before 
the  eyes  of  counsel,  who  is  expected  to  be  quite  au 
fait  at  them! — A  thorough  knowledge  of  constitu- 
tional history,  also,  and  the  many  important  topics 
subsidiary  to  it,  can  hardly  be  dispensed  with.  If  he 
practises  at  the  Bar,  be  superadds  to  all  these,  a  keen 
insight  into  character,  the  power  of  extracting  truth, 
detecting  falsehood,  and  unravelling  the  most  intricate 
tissues  of  sophistry.  His  mind  is  in  a  high  state  of 
health  and  discipline ;  he  is  capable  of  profound 
abstraction,  of  long  and  patient  application,  and,  in 
short,  has  such  perfect  contruul  over  his  well-tempered 
faculties,  that  he  can  concentrate  them  upon  any  sub- 
ject he  chooses,  passing  rapidly  from  one  to  another 
of  the  most  opposite  cliaracter.  Take  a  sample  of  his 
every-day  employment.  His  "opinion"  issougbt upon 
a  case,  which  discloses  numerous  commercial,  or  other, 
relations,  deranged  by  tlie  sudden  death,  marriage, 
bankruptcy,  or  separation  of  one  of  the  parties  con- 
cerned. Mark  the  apparently  inextricable  confusion 
into  which  extensive  interests,  rights,  and  liabilities 
are  precipitated— wheels  witliin  wheels — all  parties 
at  fault — all  stating  their  case  in  different  ways — 
cross  accounts  of  many  years  to  be  mastered— proba- 
bly large  sums  of  money  at  stake.    Is  it  nothing,  now. 


■ 
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to  answer  siich  a  case  as  tUis,  with  rapidity  and  skill — 
to  adjust  these  conflicting  claims  with  a  precision  that 
often  satisfies  the  most  clamorous  contendants,  pre- 
venting, perhaps,  a  long  and  expensive  course  of  liti- 
gation ?  See  tlie  comprehensive  grasp  of  thought — 
the  accurate  analysis^the  rapid  generalisation — the 
perfect  mastery  over  details — the  almost  simultaneous 
contemplation  and  balancing  of  numerous  particu- 
lars— the  extensive  re§earch — the  decision  —  exhibited 
on  such  occasions  by  the  wcH  trained  legal  intellect  \ 
This  is  no  highly-wrought  picture.  All  the  qualities 
and  accomplishments  above  mentioned  will  be  found 
displayed,  more  or  less,  in  the  daily  business  of  a 
well-employed  chamber  or  court  practitioner.  What, 
again,  is  to  be  said  of  the  large  emoluments  he  de- 
rives from  his  honourable  and  responsible  toils — the 
Station  he  occupies,  the  influence  be  exerts,  in  society 
— the  rank  he  attains  botli  in  the  senate,  and  on  the 
Bench  •  ? 

Surely,  to  enter  and  prosecute  successfully  such 
profession  as  this,  is  worthy  of  great  and  early  sacri- 

*  Lord  Coke,  in  ihc  preface  to  "bn  Kcoail  Report,  gives  no  alpLi 
bclical  lut  of  '*  uvar  two  huudreil  great  nod  noble  ramilieH  which  ha 
jTenlnhi"  timeriifobjIbeUw,"  mid  unongst  them  our  chsiictllori 
Old  FortHcae  (the  chancFllor  uf  Henry  VI,)  talketh  \oSW\j  in  ih 

■■  JfiAi  quo^tn  lum  minimi  mniterU  Dimni  etautur  ism  ptiuati 
rfma,  fuorf  tx  jtidimm  loltle.  plurei  d*  prtctribtit  el  magnali&i, 
rrgnl  huetague  prodimiiU,  i/vAm  de  afii/un  alii  i( 


ttiS  propTii  iiiiuleiilai.  fnctylM,  nol/ileiguti 
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fices  on  tlie  part  of  the  aspiring  tyro, — sbould  be  an 
object  of  bigb  and  eager  ambition.  Can,  then,  too 
much  pains  be  bestowed  upon  the  facilitating  his  com- 
mencement? C'ESlil-E  PUEMIER  PAS  QUI  COUTE,  18  BB 
true  in  tbe  legal  as  in  the  military  campaign  !  Aii 
early  disgust,  if  unfortunately  contracted,  often  throws 
a  hateful  air  over  tlie  whole  pursuit.  "  The  spectre 
tliat  frights  ao,  stands  at  the  entrance  ;  when  that  is 
put  by,  the  walk  will  be  easy,  and,  at  last,  pleasant; 
for  every  day's  work  makes  the  next  easier;  and 
when  tbe  work  becomes,  as  in  time  it  wilt  be,  en- 
gaging, then  the  very  exercise  that  was  so  very 
laborious,  will  be  ratlier  a  pleasure,  and  be  at  last  an 
habitually  agreeable  diversion,  and  entertainment  of 
time ;  and  if  the  understanding  and  consequences  are 
rightly  considered,  reason  itself  will  get  the  belter  of 
aversion:  for  what  can  a  man  do  better  than  that 
which  he  knows  is  best  for  him  *  ?" 

It  will  be  the  author's  endeavour,  in  the  ensuing 
pages,  to  enter  heart  and  soul  into  this  "  labour  of 
love;"  to  become  the  humble  and  vigilant  pioneer 
of  the  pupil,  levelling  the  road  wherever  necessary 
and  practicable,  and  throwing  up,  from  time  to  time, 
such  works  as  shall  not  fail  to  beat  down  all  oppo* 
sition.  Let  it,  however,  be  distinctly  understood, 
that  this  work  pre-supposes  itself  in  the  hands  of 
one  who  is  downright  in  earnest  in  embracing  our 
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profession, — who  will  not  coquet  with  it,  or  skim, 
swallow-like,  over  its  surface  only.  He  who  is  in- 
dined  to  act  thus,  will  find  this  work  a  very  sad  and 
tiresoine  affiur ;  he  had  better  exchange  it  for  some 
of  the  light  literature  of  the  day.  Let  him  rest 
assured  that  there  is  no  royal  road  to  the  knowledge 
of  law,  any  more  than  to  that  of  the  mathematics. 
No  indolent  luxurious  stranger  can  saunter  into  the 
legal  garden,  and  pluck  the  fruit  that  has  been  reared- 
by  the  assiduity  and  skill  of  another, — for  ^' whoso 
KEEPETH  the  fig-tree  shall  eat  the  fruit  thereof^." 
He  cannot  purchase  it  at  any  price ;  but  must  himself 
prepare  the  soil,  plant  the  tree,  and  tend  it  to  ma- 
turity. Verily,  "  by  the  sweat  of  his  brow  shall  he 
earn"  his  legal  livelihood.  "  Nil  sine  magno  lex 
labare  dedit  mortalibus  !  " 

The  author  cannot  close  this  first  section  of  his 
labours  without  adding  two  general  observations, 
which  it  may  be  useful  for  the  practical  reader  to 
carry  along  with  him.  They  relate  to  the  peculiar 
difficulties  besetting  the  commencement  of  the  legal 
profession ;  and  the  principle  of  that  system  of  study 
recommended  in  the  ensuing  pages. 

It  is  a  trite  remark,  that  the  entrance  upon  any 
study  is  generally  very  irksome  and  discouraging. 
This  is  eminently  the  case  with  legal  studies ;  and 
its  preliminary  difficulties  have  two  special  sources : 


*  Prov.  xxvii.  18. 
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first,  in  the  nature  and  number  of  its  TECHNirAi. 
TKKMS".  The  poor  tyro  can  stir  scarce  a  step, 
without  encountering  expressions  eitlier  altogether 
new,  or  used  in  a  sense  totally  different  from  the 
one  to  which  he  has  been  accustomed.  True,  he 
may  have  at  hand  both  a  law  dictionary  and  an  able 
tutor;  but  he  is  wearied  by  the  incessant  necessity 
for  appealing  to  them,  and  distracted  by  the  mi- 
nuteness and  multiplicity  of  the  information  they 
afford.  He  is  apt  to  get  irritated  and  desponding; 
with  "  the  vast,  tlie  unbounded  prospect,"  lying 
before  him,  he  feels  that  he  can  make  no  sensible 
progress.  He  finds  it  impossible  to  recollect  dis- 
tinctly a  tithe  of  what  he  is  told;  and  yet  is  aware 
that  this  distinctness  is  a  capital  requisite — a  sine  (pt& 
mm,  in  legal  matters;  that  a  single  half-understood,  or 
mis-understood  expression,  will  carry  after  it  a  film 
of  indistinctness  which  will  obscure  every  subject  in 
which  that  term  is  used.  "  The  task  of  unlearning 
the  import  of  words  the  young  student  is  already 
Acquainted  with,"  observes  Locke,  "and  affixing  to 
those  familiar  terms  new  and  precise  ideas,  is  one  of 
no  small  difficulty,  and  requires  not  only  the  strictest 
uUeution,  but  constant  care  and  frequent  repetttionf." 


*  " — its  thotuand  TECHNICAL  intriociea" — Ritithby.  p.  50-1. 

t  If  the  fooog  student  is  not  >iraad3r  familur  nith  it,  he  i> 
econniiFiided  lu  fttaev  with  attention  Mr.  Locke'a  ■'  Remarks  on 
lie  Abuse  and  Imperfettiona  of  Words,  with  their  Remedies." — 
3aok  in.  c.  10,  11. 
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7'his  is  specially  true  of  legal  terms.  Mr.  Hitso 
lias  forcibly  observed,  "  tliat  the  reason  we  have  m 
mucli  seeming  obscurity  to  contend  with,  at  least 
ujion  our  com  men  cement  of  tliis  study,  is,  not  the 
want  of  evidence  in  things,  but  the  defect  of  prepara- 
tion in  ourselves,  and  more  particularly  our  not  being 
coiuxrfanl  in  the  meaning  of  the  terras  of  art,  which 
enperience  has  shown  to  be  necessary  in  this  branch 
of  learning,  for  the  sake  of  certainty,  brevity,  and 
convenient  precision." — "  Having  succeeded  in  dis- 
tinctly and  fairly  understanding  Ihe  terms  of  art,  we 
are  enabled  to  perceive,  in  a  short  time,  and  with 
very  little  labour,  that  the  various  doctrines  and  rules 
of  pleading  are  of  a  nature  to  be  demonstrated  upon 
the  principles  upon  wliicli  they  were  originally  sug'- 
gested,  of  plain  reason,  and  common  intendment*." 
It  is  of  the  highest  importance  to  call  the  young 
lawyer's  attention,  at  the  very  outset,  to  this,  liis 
greatest  enemy — the  grand  stumbling-stone  by  which 
many  an  eager  youth  has  been  tripped  up  at  starting, 
and  gone  halting  through  the  remainder  of  his  journey. 
The  necessary  suggestions  on  this  subject  will  he 
found  detailed  in  a  subsequent  part  of  the  work. 

The  other  source  of  preliminary  difliculty  is  to  be 
found  in  the  necessity  for  rapid  transition  from  one 
topic  U>  another,  by  which  professional  practice  is 
characterised;  rendering  it  nearly  impossible  l<i  piu- 


'  "  latroJnctioD,"  lu:.  p.  1S4. 
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sue,  with  effect,  a  connected  and  systematic  course  of 
reading.  The  varied  nature  and  urgency  of  common 
law  business  requires  the  student  to  be  perpetually 
plunging  into  new  subjects,  with  the  leading  details  of 
which  he  has  not  time  to  familiarise  himself.  ITiis  is 
apt  to  induce  a  hasty  scrambling  habit,  against  which  he 
cannot  be  too  ligilantly  on  his  guard.  There  is  only 
one  way  of  meeting  this  difficulty;  placing  himself 
at  once  under  the  superintendence  of  a  competent 
teacher:  one  whose  tact  and  experience  will  keep 
business  and  systematic  reading  ancillary  to  each 
other;  who  will  chalk  out  a  proper  line  of  study, 
and  illustrate  it  by  actual  practice.  This  will  be 
found  the  only  safe,  quick,  practical  introduction  to 
the  profession.  To  stimulate  the  flagging  ener^es, 
and  temper  the  undue  ardour  of  the  student,  is 
indeed  a  difGeult  and  responsible  task,  fit  to  be  under- 
taken by  those  only  who  have  at  once  tlic  love,  the 
gift,  and  the  opportunities  of  teaching:  and  of  such 
there  is  no  inconsiderable  number  thus  actively  and 
successfully  engaged.  Let  it  not,  then,  be  imagined 
that  this  publication  is  intended  to  supersede  the 
rjecessity  of  studying,  and  tliat,  totia  viribus,  under 
a  pleader  or  barrister.  Nothing  can  supersede  it ; 
nothing  compensate  for  the  want  of  it,  as  is  generally 
the  mortifying  discovery,  when  it  is  too  late  to  remedy 
the  evil.  The  present  work  aspires  only  to  be  tlie 
student's  pocket  compan ion— his  vade-mecum,  during 
the  momentous  period  of  his  pupilage;   suggesting 
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to  biin  a  few  things  Le  might  possibly  otherwise  have 
not  known,  and  recalling  some  tliat  Be  may  have 
for^tten. 

The  only  other  topic  remaining,  is  an  intimation 
of  the  mode  suggested  by  the  author  of  teaching  tlie 
law.  While  most  who  liare  undertaken  to  advise  on 
this  subject  have  chosen  the  synthetic,  t!ie  author 
insists  strenuously  on  the  analytic:  and  his  own 
reasons  for  doing  so,  though  fully  drawn  up,  it  has 
become  unnecessary  to  use,  since  it  has  occurred 
to  him  rather  to  quote  the  sentiments  of  a  very 
distinguished  individual — a  great  authority  in  such 
■natters — Dr.  Whaleiey,  the  Archbishop  of  Dublin  : 

"  Tiiere  is,  however,"  he  observes,  In  the  Intro- 
duction to  his  treatise  on  Logic,  "  a  difBculty  which 
exists  more  or  less  in  all  abstract  pursuits ;  though  it 
is,  perhaps,  more  felt  in  this  (t.  e.  logic,  for  which  we 
may  well  substitute  law,)  and  often  occasions  it  to 
be  rejected  by  beginners,  as  dry  and  tedious;  viz. 
the  difficulty  of  perceiving  to  wliat  ultimate  end — 
to  what  practical  or  interesting  application,  the 
abstract  principles  lead,  which  are  first  laid  before 
the  student ;  so  that  he  will  often  have  to  work  his 
way  patiently  through  the  most  laborious  part  of  the 
system,  before  he  can  obtain  any  clear  idea  of  the 
drift  and  intention  of  it. 

"  Thb  complaint  has  often  been  made  by  chemical 
students,  who  are  wearied  with  descriptions  of  oxygen, 
liydrt^eii,  and  other  invisible  elements,  before  they 
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have  any  knowledg'e  of  such  bodies  as  commonly 
present  themselves  to  the  senses.  And,  accordingly, 
some  teachers  of  chemistry  obviate,  in  a  great  degree, 
this  objection,  by  adopting  the  anafytical  instead  of 
the  tn/nthetical  mode  of  procedure,  when  they  are 
first  introducing  the  subject  to  beginners ;  /.  e,  instead 
of  synthetically  enumerating  the  elementary  sub- 
stances, proceeding  next  to  the  simplest  combination 
of  these — and  concluding  witli  those  more  complex 
substances  which  are  of  the  most  common  occurrence, 
tliey  begin  by  analyzinff  these  last,  and  resolving 
them  step  by  step  into  tlieir  primitive  elements;  thus 
at  once  presenting  the  subject  in  an  interesting  point 
of  view,  and  clearly  setting  forth  the  object  of  it. 
The  synthetical  form  of  teaching  is  indeed  sufficiently 
interesting,  to  one  who  has  made  considerable  progrest 
in  any  study ;  and  being  more  concise,  regular,  and 
systematic,  is  the  form  in  which  our  knowledge 
naturally  arranges  itself  in  the  mind,  and  is  retained 
by  the  memory :  but  tlie  analytical  is  the  more  in- 
teresting, easy,  and  natural  introduction;  as  being 
the  form  in  which  the  first  invention  or  discovery 
of  any  kind  of  system  must  originally  have  taken 
place  *." 

Hear  also  tlie  august  author  of  the  Adviincement 
of  Learning : — 


■  Elemenli  of  Logic,  pp.  15. 
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"  Knowledge  tliat  is  delivered  as  a  thread  to  be 
spun  on,  ouglit  to  be  delivered  and  intimated,  if  it 
were  possible,  in  the  same  method  wherein  it  was 
incented;  and  so  is  it  possible  of  knowledge  induced. 
But  in  this  same  anticipated  and  prevented  know- 
ledge, no  man  knowetb  how  lie  came  to  the  know- 
ledge which  he  hath  obtained.  But,  nevertheless, 
'  secundum  majus  et  minus,''  a  man  may  revisit  and 
descend  iinto  the  foundations  of  bis  knowledge  and 
consent,  and  so  transplant  it  into  another,  as  it  grew 
in  bis  own  mind.  Tor  it  is  in  knowledge  as  it  is  in 
plants;  if  you  mean  to  use  the  plant,  it  is  no  matter 
for  the  roots ;  but  if  you  mean  to  remove  it  to  grow, 
then  it  is  more  assured  to  rest  .upon  roots  than  slips : 
so  the  delivery  of  knowledge,  as  it  is  now  used,  is  as 
of  fair  bodies  of  trees  without  the  roots,  good  for  the 
carpenter,  but  not  for  the  planter.  But  if  you  will 
have  sciences  grow,  it  is  less  matter  for  the  shaft  or 
liody  of  the  tree,  so  you  look  well  to  the  taking  up 
of  tiic  roots ;  of  which  kind  of  delivery,  the  method  of 
the  mathematics,  in  that  subject,  bath  some  shadow : 
but  generally  1  see  it  neither  put  in  use,  nor  put  in 
inquisition,  and  therefore  note  it  for  deficient  •." 

The  author  begs  to  refer  hiii  reader  to  tlie  chapters 
hereafter  appropriated  to  the  development  of  titese 
principleit,  ia  llieir  application  to  tbe  ^indy  of  the 


•  Works,  voi.  ii.  p.  2Ua,  3. 
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law;  and,  in  the  mean  time,  pauses  to  address  the 
adventurous,  but  perhaps  hesitating,  student,  in  the 
well-known  words  of  the  poet — 


<( 


quae  timido  quoque  possent  addere  mentem  : 


I  bone,  quo  virtus  tua  te  Tocat :  i  pede  fausto 
Grandia  laturus  meritorum  preemia  *  !  '* 

*  Hor.  Epist.  lib.  ii.  ep.  2. 


* 
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ON  THE  CHOICE  OF  THE  LEGAL  PROFESSION. 


Student,  throbbing  with  the  honourable  desire  of 
distinction  !  have  you  reflected  upon  the  step  you 
are  taking,  in  entering  into  the  brilliant  struggles  of 
the  Bar?  Have  you  endeavoured  to  form  anything 
like  a  distinct  idea  of  the  kind  of  life  that  awaits 
you,  of  the 

**  long,  the  rough,  the  weary  road" 

that  must  be  traversed,  before  you  can  stand  beside 
yon  bright  figures  that,  glittering  in  the  distance,  have 
so  dazzled  your  young  eye  ?  Have  you  considered — 
have  you  heard,  of  their  mighty  labours  ?  Bear  with 
him  who  thusbegs  of  you  to  pause  for  a  moment,  and 
ponder  your  prospects :  who  seeks,  in  all  faithfulness, 
not  to  discourage  you — not  to  damp  your  glowing 
energies,  but  to  guide  them ;  to  sober  and  strengthen 
you,  while  "  plodding  your  way  through  the  heavy 
road,  to  the  high  places  of  the  profession." 


LEGAL  PHOFES 


One  of  the  earliest  lessons  learnt  by  tlie  young 
common  lawyer,  in  chambers,  is,  the  great  importance 
of  choosing  a  proper^rm  of  action,  as  it  is  called :  for 
if,  through  ignorance  or  inadvertence,  he  pitch  upon 
the  wrong  one,  however  impregnable  may  be  the 
merits  of  his  case,  however  great  the  expense  incurred, 
or  the  interests  that  are  at  Btitke ;  however  late  the  stage 
of  litigation  that  has  been  reached,  and  perilous  the  con- 
sequences of  delay  or  interruption,  the  mischief  is  irre- 
parable. The  whole  tissue  of  the  proceedings  must  be 
unravelled,  and  the  naked  shivering  suitor  flung  back, 
in  all  the  anxiety  and  agitation  of  defeat,  to  the  point 
from  which  he  set  out,  to  risk  beggar)',  perhaps,  by  a 
second  effort,  or  abandon  for  ever  the  prosecution  of  his 
just  rights, — Surely,  noWf  ihe  choice  of  a  profession  is  of 
incomparably  more  importance  and  difficulty  than  the 
choice  of  an  action;  and  of  all  professions,  that  of  the 
law,  especially  in  its  higher  departments,  demands  the 
gravest  deliberation  and  inquiry  before  adopting  it. 
Listen  to  the  advice  given  by  a  quaint  and  sagacious 
old  lawyer,  so  long  ago  as  1675.  Despite  its  straight- 
laced  pedantic  form,  it  is  worth  giving  at  length  '■ 


*  The  aighl  of  the  I^cinijuDtstionairith  which  the  foJIowingiiasMge 
is  m  plEntifuU;  sBuoued,  remincU  one  of  Sir  Tfaomnii  Browne's  remark 
[almost  equally  applicxble,  b;  the  waj,  lo  his  aini  writiiigi],  ''  and, 
indeed,  if  elegancie  still  proreedetb,  anil  Engliib  pens  maintain  that 
Hream  wc  have  of  Ute  observed  to  flow  from  many,  we  shall,  within 
few  years  [he  was  writing  in  164tl]  be  fain  lo  learii  Latin  lo  uiuUr- 
tlttnd  Rniiliih,  and  a  work  will  prove  of  equal  facility  in  cither." 
Pitud.  Spidem. — Bpiil.  (0  Ihe  Rtadtr. 
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*'  Many,  applying  tlietnselves  to  the  study  of  ilie 
Law,  witliuut  due  and  serious  consideration  of  the 
qoalilications  such  a  student  ought  to  be  furnished 
withal,  have  niis!iedofthut  content  and  delight  which  is 
treasured  tlierein ;  and  instead  thereof,  have  met  with 
trouble  and  vexation  of  spirit,  judging  it  Co  be  studii, 
non  mi  morbum,  an  inseparable  incident  to  this  study : 
thinking  it  unattainable  and  full  of  difficulty,  because 
they  are  not  qualified  for  the  same ;  according  to  that 
of  Seneca,  Multis  rebus  in  est  magnitudo,  non  ex  naturd 
»&a,  Bed  ex  debilitate  nostrd.  And  certainly  it  can  be 
no  otherwise,  wliere  any  undertake  a  profession  invitd 
MitUTva  (as  we  say),  when  both  their  genius  and 
qualifications  check  them  in  their  choice.  For  those 
things  delight  every  man,  and  those  only  which  are 
OUtut  TJi  ^uat^  afl  tiie  philosopher  speaks,  suitably  fitted 
nnd  accommodated  to  their  genius  and  frame  of  nature. 

"  That  our  student  therefore  may  find  the  pleasure 
thereof  answerable  to  his  expectation,  this  Study  must 
be  his  choice  upon  mature  deliberation ;  following 
Seneca's  advice  herein,  Considerandum  est  utnim  natura 
tua  agendis  rebut,  an  olioso  studio  contemplationique 
ttptinr  tit.  And  this  choice  is  matter  of  great  diffi- 
culty, wherein  r  man  carrieth  himself  diversely,  and 
wherein  he  shall  find  himself  hiudered  by  several 
considerations ;  which  draw  him  into  divers  parts,  and 
many  times  hurt  and  hinder  one  another.  Some 
herein  are  happier  than  others:  who,  by  the  goodness 
[  and  felicity  of  nature,  have  known  both  speedily  and 
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easily  how  to  choose  ;  aod  by  a  certain  good  hap 
(or  rather  Providence),  without  any  great  deliberation) 
are  as  it  were  wholly  carried  into  that  course  of  life 
which  does  best  befit  them.  Others  not  so  fortunate 
who  failing  ipso  limine,  in  the  very  entrance,  and 
wanting  the  spirit  or  industry  to  know  themselves, 
and  in  a  good  hour  to  be  re-advbed  how  they  might 
cunningly  withdraw  their  stake  in  the  beginning  of 
the  game,  are  in  such  sort  engaged,  tliat  they  cannot 
without  shame  recal  themselves  from  that  which  they 
have  as  wilfully  as  inconsiderately  undertaken ;  but 
endure  much  trouble  in  persisting  therein,  and  s 
constrained  to  lead  a  tedious  and  wearisome  life,  full 
of  discontent  and  repentance;  and,  which  is  worst  of  all|. 
lose  both  time  and  labour,  and  spend  tlieir  goods  and 
beat  their  brains,  witliout  any  either  profit  or  delighb| 
and  after  a  long  time  spent  therein,  know  not  how  to 
give  a  reason  why  they  are  rather  for  this  or  any  other 
calling,  except  because  their  ancestor  professed  th«. 
same)  or  that  they  were  unawares  carried  into  il^, 
which  made  Seneca  say,  Pauci  sunt  qui  consilio  t 
matpie  disponunt,  aeteri  eorum  more  qui  Jiuminibun 
innatant,  non  eunt,  sed  feruntur.  Whereas  every 
science  requires  a  special  and  particular  wit  and 
habilities,  according  to  which  every  man  ought  to  s 
his  course.  Hippocrates  saith,  tliat  man's  wit  lioldetb 
the  like  proportion  with  sciences,  as  the  earth  dotli 
with  seed ;  which  though  of  herself  she  be  fruitful  and  T 
fat,  yet  it  behoves  to  use  advisement  to  what  sort  «£■ 
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seed  her  natural  disposition  inclineth ;  for  every  sort 
of  earth  cannot  without  distinction  produce  every 
sort  of  seed :  answerable  to  that  of  the  poet, 

Nee  teilus  eadem  parit  omnia,  vitibus  ilia 
Canvenit^  hoe  oleisy  hie  benefarra  virent. 

This  choice  being  so  difficult,  that  our  student  may 
not  herein  miscarry,  nee  quicquam  sequi  quod  ctssequi 
nequeaty  he  must  make  a  strict  enquiry  into  these 
two  thii^ — hi$  nature,  and  the  nature  of  the  study. 
That  bis  nature,  (that  is,  his  capacity,)  temperature, 
aud  whatsoever  he  excelleth  in,  be  answerable  to  the 
study.  Id  quemque  decet  quod  est  suum  maxime  sic 
faciendum  est,  ut  contra  naiuram  universum  nil  con- 
tendamus,  ed  servatd,  propriam  sequamur**' 

A  mischoice  of  the  legal  profession,  of  which  every 
Term,  it  is  to  be  feared,  affords  but  too  many  instances, 
is  attended  with  peculiarly  serious  and  mortifying  cir- 
cumstances. The  keen  competition — the  too  fre- 
quently unfriendly  rivalry  f  to  be  encountered, — the 
publicity  of  the  struggle, — the  obstacles  impeding  the 


•  SttA^i  Legalu  Ratio.  By  W.  P.,  pp.  1—5,  [1675.] 
t  A  painful  remark,  this,  to  make ;  but  Mr.  Raithby  expresses 
himself  much  more  pointedly:  '*The  student,' '  he  says,  [p.  61,  2], 
"  wiU  have  to  contend  with  men,  who,  so  far  from  having  any  motive 
to  spare  him,  wiU,  perhaps,  consider  it  as  perfectly  justifiable  to 
erpote  his  ignorance,  or  deride  his  imbecility.'"  If  the  present  author 
may  venture  to  express  an  opinion,  he  would  say,  that  he  thinks  this 
insinuation  equally  unkind  and  unjust,  at  least  as  far  as  his  own 
personal  observation  has  gone. 
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acquisition  of  the  necessary  knowleHg;e, — the  hdr 
rassing  nature  of  business,  and  of  responsibility  with 
scarce  any  iutermission  or  alleviation :  these  are  a 
few  of  the  considerations  which  imperiously  call  for 
the  most  searching  self-examination,  before  such  a 
'  warfare  is  undertaken.'  For  of  what  avail  is  the 
most  perfect  intellectual  aptitude.  If  united  to  phy- 
sical incompetency,  of  which  one  or  two  very  mourn, 
ful  instances  have  lately  fallen  under  the  author's 
notice!  What,  on  the  other  hand,  are  a  melodious 
voice,  a  commanding  appearance,  an  iron  consti- 
tution— 

"  robur  et  ns  tripleii 

CircB  pectin," — 
if  not  conjoined  with  intellectual  adequacy  ?  What^ 
again,  are  shining  talents,  if  not  of  the  kind  practicalljr 
suitable  for  our  profession?  And  what,  finally, 
signities  the  combination  of  all  mental  and  bodily 
accomplishments,  if  not  supported,  attempered,  and 
ennobled,  by  those  high  moral  qualities — that  gravity, 
energy,  steadfastness,  and  integrity,  without  whicli. 
all  otlier  qualifications  are  "mere  leather  and  pru-. 
nella?" 

It  is  taken  for  granted,  that  tlie  student,  as  he  will 
not  adopt  the  law  capriciously,  so  will  neither  suffer 
himself  to  be  forced  into  it  by  the  caprice  or  tyranny 
of  others*.     Should  this,  however,  unhappily  be  the 


*  How  forriU;  speaks  old  Pliilips: — 
"  Eo  mdinandutB,  quoth  Seneca,  tjno  t»  v\ 


ingeniid^trl.   With., 
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case,   ttie  parent  will  have  placed  his  child  in   the 

ksitiiatinu    of  a    toad  under   the  /tarroto,    for    life,    or 
periiaps  its  greater  and  more  valuable  portion;  and 


iwl  this,  whoiocver  attempts 
wluUacTer,  dotb  bat  laboor 
bw  conaiderEd,  here  is  no  » 


any  other  atndy  or  profession 
and  if  the  reaeon  hereof  btr 
wonder;  for  the  same  philo. 
idle  respnjuUnI,  el  rrluclante 
,  irrittu  /oftor  eil.  Ttia  was  the  reason  thai  leocrates.  laying 
an  Epbonu,  drew  bim  fram  the  coort  of  judicature,  knowing 
be  inclined  to,  and  fitter  for,  another  employment.  Iioorales 
am  in/ecli  manu  suMu^it.  uHlioriim  tomponeTidia  monumenlu 
rrvffi  rahit.  And  for  any  to  attempt  this  study  inviia 
a>  they  tay,  is  plain  folly  ;  nor  can  it  be  imagined  that 
an  with  a  loathing  mind  and  forced  industry,  can  compass 
laborious  study,  not  being  able  to  take  any  delight  therein. 
iocver  such  ■  man  doth,  ii  but  to  plunge  himself  the  deeper  in 
e» :  whereas,  on  the  other  ride,  a  propensity  to  the  study 
the  work  less  tedious,  the  pleaanre  that  the  student  finds 
fkr  eieeeding  any  trouble  or  relation  wbntsoever.  And  this 
Id  the  study  makes  the  etuJetil  thoroughly  to  naderstaud 
not  only  dilate  the  spirits, 
\h  alM)  quicken  Ihe  memory,  according  to  the  saying.  Quo 
mMliTnomut  mfmitrifi  iiijiginttttt.  In  a  word,  without  iuclina. 
a  study,  there  can  be  neither  pleaiure  nor  proficiency  therein." 
irj7.  Ba.51,52. 
Lord  Bacon- 
en  ought  to  take  an  impartial  view  of  their  own  abilities  and 
;  and  Bgain,  of  their  wants  and  impediments,  srcnunling  these 
e  most,  and  those  other  with  thr  Irnst.  *  *  How  their  nature 
with  professions  and  eouraes  of  life,  and  accnrdingly  to 
•leFtSun,  if  they  be  free ;  and,  if  eugaged,  to  make  the  ^^ 
\rt»rt  al  thtfint  npporlunils,  as  we  see  was  done  by  Duke  Talen- 
>a«  designed  by  faia  father  to  a  sioerdotnl  profession,  hat 
loon  after,  in  regard  to  bis  i>arts  and  inclination.  .And  to 
ildcr  how  Ihey  sort  with  those  wlioni  they  are  hke  to  have  for 
ipctltora  and  eoncurrenta,"  tic.  Suc.—AdtanefHentof  Lta*»t«t 
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ia  fearfully  answerable  for  all  tlie  vexation  and  dis- 
appointment which  sour  the  temper  and  benumb 
the  heart,  and  too  generally  drive  their  victim  into 
ruinous  dissipation,  inspiring  him  with  unfilial  anti- 
cipations of  the  period  when  he  may  be  enabled  to 
"  fly  like  a  bird  from  the  anare."  Why,  foolishly 
ambitious  and  mistaken  parent,  or  other  relati' 
will  yon  act  thus  ?  Why  stick  a  verdant  shoot  into 
an  ungenial  soil  ?  If  you,  however,  are  so  blind, 
may  your  child's  eyes  be  opened ;  may  your  obstinacy 
be  over-mastered  by  his  spirit,  till  you  are  compelled 
to  desist  from  offering  so  gross  an  outrage  to  nature 
and  feeling  I 

Well,  then,  student,  duly  meditating  upon  thit 
most  momentous  subject,  are  you  really  sufficient  for 
these  things?  Let  us  first  inquire  what  manner  o£ 
man  you  are  physically.  Can  you  bear  the  long 
confinement  and  intense  application  required  for  the 
study — to  say  notliing  of  the  practice — of  the  law? 
The  question  is  not  whether,  with  all  the  confidence, 
resolution,  and  enthusiasm  of  genius,  you  can  go 
through  this  preliminary  struggle,  but,  can  you  go 
through  it  safely — unscathed — wicliout  having  ulti- 
mately to  acknowledge  that  here  your  health  received 
a  mortal  shock  ?  What  if,  while  one  hand  is  sowing 
in  your  mind  the  rich  seeds  of  wisdom,  the  other 
is  scattering  those  of  disease  and  death  in  your 
stiCution  ?— If  you  cannot,  then,  answer  this  first 
question  satiafoctorily,  can  you  yet  say  whether  youi 
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pecuniary  circumstances  wiU  enable  you  to  *  take  it 
i^ly,'  to  mitigate  the  severity,  by  extending  the 
pniad  of  your  studies?  If  these  questions  cannot 
be  ansvered  affirmatively,  either  by  you  or  your 
mpflical  adviser,  you  must  really  pause,  painful  and 
disheartening  as  it  may  be,  for  life  is  at  stake !  Alas, 
what  is  tbe  uae  of  your  being  '  called  to  the  Bar,'  and 
to  the  grave,  at  the  same  time? — of  completing  your 
lUirary — your  copious  note-books,  and  choice  '  pre- 
cedents '— ouly  to  give  them  to  others,  in  the  faltering 
•coents,  the  bitter  moments,  of  a  premature  deatli- 
,   bed! 

You  will  observe,  tliat  whichsoever  brancli  of  the 

ofefision   you  select,  this  arduous  course  of  study 

Kust  be  undergone;  and  that  if  you  really  intend  to 

I  (lie  character  of  a  practical  lawyer — to  preten<l 

D  but  morlerate  fitness  for  business,  in  order  that  you 

lay  acquire  a  livelihood  by  it — there  is  no  deparl- 

■lent  of  the  law.  not  even  the  calmest  and  obscurest, 

e  practice  of  which  will  not  require  much  confine- 

,  labour,  and  anxiety.    There  are,  however,  very 

my  whom  a  chamber  life  will  suit,  that  the  turbulent 

niiemeRt  of  court  practice  would  destroy.     In  the 

uiquil  occupations  of  a  conveyancer,  equity  drafts- 

U),  and  special  pleader,  a  weak  constitution  may 

rued,  and  its  energies  husbanded,  for  very  many 

The  hours  of  attendance   here  are  from  ten 

e;    frequently    also    till    a    late    period    in    the 

evening;   and  thia   for  at  least  nine  months  in  the 
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year.  Tliis  constant  sedentariness,  however,  is  not 
all.  Business  will  e.xact,  especially  during  the  early 
years  of  tlie  praetitioner,  before  lie  has  acquired  the 
confidence  and  dexterity  which  long  practice  alone 
can  confer,  or  warrant — from  morning  to  night,  a 
degree  of  anxious  absorbing  attention,  wliich  caouot 
fail  to  try  a  weak  constitution  severely.  There  are 
many  to  whom  such  close  confinement,  and  intense, 
monotonous,  unremitting  mental  e.iertion,  are  the  short 
sure  avenue  to  the  grave ;  and  folly,  indeed,  must  it 
be  to  adopt  hastily  thut  line  of  life  which  exacts  both 
of  them  from  the  very  beginning.  Let  not  the  stu- 
dent, however,  be  disheartened,  or  fall  into  a  fanciful 
nervous  humour,  which  alone  is  sufficient  to  disable 
him  for  any  pursuit.  Though  he  have  good  reason 
to  apprehend  that  his  health  is  none  of  the  strongest, 
a  judicious  attention  to  it— method  and  moderation 
both  in  living  and  studying — avoiding  scenes  of  dis- 
sipation, as  he  would  fly  from  a  place  swarming  with 
deadly  serpents — will  carry  him  through  many  a 
storm,  into  the  repose  and  security — "  the  chair-days 
of  most  reverend  age."  It  is  impossible  to  imagine 
any  calling  in  life  in  which  early  regularity  and 
attention  to  health  are  of  such  vast  consequence  as 
in  the  law.  Nothing  can  sustain  the  enormous  pres- 
sure of  an  established  and  extensive  practice,  in  more 
advanced  life,  but  a  constitution  which  has  been 
gradually  strengthened  and  case-hardened  by  early 
and  systematic  care. 
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The  student  will  make  up  his  mind,  in  adopting 
cliamber  practice,  to  abandon  many  social  pleasures 
and  intervals  of  relajtation,  at  least  during  the  day ; 
for  at  his  chambers  he  must  be  found  dunng  business 
Lours,  or  business  will  not  find  /lim  ;  business  must 
be  gut  through  in  the  usual  and  appointed  times,  or 
clients  will  soon  desert  hini.  From  an  extensive 
acquaintance,  therefore,  with  all  its  dissipating  inci- 
dents, he  must  resolutely  retreat.  If  he  cannot  make 
up  his  mind  to  this,  and  yet  will  persist  in  entering 
the  profession,  let  htm  do  so  :  he  will  have  to  repent 
at  leisure — when  he  finds  himself,  poor  sonl !  be- 
come one  of  those  scarecrows  that  are  pointed  out 
by  experienced  friends,  to  warn  off  students  from 
improper  courses  I 

There  are  some  particular  habits  and  qualities 
essential  to  success  in  this  less  stirring,  but  lucrative 
I  important  branch  of  the  law.  To  the  clear 
lead  and  close  thought  which  are  essential  to  them 
all,  the  chamber -practitioner  must  unite  a  deep 
meditative  humour,  great  patience  in  going  through 
matters  of  long,  and  often  tiresome  details,  and 
I  rigorous  accuracy  in  minuti:e,— besides  the  incessant 
manual  labour,  and  vigilant  superintendence,  required 
for  'drawing"  and  'settling'  pleadings  and  convey- 
ances. The  more  particular  coneideratiun  of  all  these 
matters,  however,  will  be  found  in  its  proper  place  ". 

■  Ste  pott — "  Different  Departmentiaf  the  Proftnlon." 
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Perhaps,  however,  the  ambitioua  student  meditates 
a  higher  flight ;  he  is  eager  to  enter  upon  court 
practice,  either  at  the  Equity  or  Common-Law  Bar. 
Then  the  first  question  to  be  asked,  is  one  all-import- 
ant. Are  his  lungs  equal  to  the  severe  task  he 
about  to  impose  upon  them?  Of  keeping  them  in 
almost  constant  play  from  morning  to  night?  The 
liar  requires  signal  strength  in  that  organ  !  The 
question,  be  it  observed,  is  not  whether  the  voice 
strong,  flexible,  harmonious — though  tliis  is  a  capital 
point — but  whether  that  on  whicli  the  voice  depend*, 
is  to  be  relied  upon.  The  pipes  of  an  organ  may  be 
capable  of  giving  out  tones  of  great  power  and  e»- 
qiiisite  richness ;  but  what  if  the  bellows,  beneatli,  be 
crazy,  and  give  way  ?  Let  us  ask,  then,  the  student, 
whether  there  is  an  hereditary  tendency  to  consump- 
tion, in  his  family,  of  which  symptoms,  however  slight) 
have  been  discovered  in  himself?  Because,  if  so, 
coming  to  the  Bar,  is  downright  madness.  Any 
honest  and  skilful  medical  man  will  tell  him  so 
is  not  the  perpetual  and  often  violent  exercise  of  the- 
voice,  alone;  it  is  tlie  excitemekt,  the  ceaselen 
wearing  of  body  and  mind,  that  will  kill  him, 
inevitably  as  it  is  encountered  and  persisted  in. 

How  frequently  is  this  predisposition  the  fell 
altendaiit  upon  genius !  Supporting  it  with  a  pre- 
cocious energy,  flattering  and  deluding  it  wltli  a 
blance  of  strength,  that  only  accelerates  it«  destruc- 
tion ]    What  avail  the  noblest  intellect,  consummately 
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disciplined,  the  most  briUiaot  and  profound  acquire- 

meate — a  perfect  aptitude  for  bueiness — resplendent 

prospects — to  him   whose   sun   is  appointed  '  to  go 

down  at   noon  ! ' — '  But  does   not   this   apply,  with 

nearly  equal  force,  to  all  professions  ? '    By  no  means. 

At  the  Bar,  tlie  lungs  are  in  incessant  exercise;  the 

consuming  fire  of  excitement   is    ever    kept   up    by 

e^er,  restless  ri\'a1ry,  fed  by  daily  contests,  public 

and   harassing;   by  anxieties  that. haunt  the  young 

lawyer,  not  during  tlie  day  only,  but  also  the  night. 

'  We  seldom  or  never,  however,  hear  of  such  instances 

as  you  are  speaking  of.'     Perhaps  not ;  you  may  not  be 

1  the  way  of  it;  youth,  besides,  averts  its  eye  from 

[  the  dismal  spectacle  of  premature  decay,  and  shuts  its 

!  U)  the  voice  of  admonition.     Nevertheless,  such 

f  (ases  occur !  [>ut  there  is  an  obvious  reason  for  their 

infrequency  amongst  those  standing  In  the  most  con- 

tpicuouB  ranks — the  most  distinguished  and  successful 

members  of  our  profession.     They  could  not   have 

nadiffl  their  present  station,  if  they  had  had  to  fight 

,   all  along  against  this  fatal  tendency.     A!!  who  have 

I   l>*ea  able  to  stand  so  long  in  the  flumes,  may  safely 

I  be    pronounced  fire-proof;    whatever   other  disorders 

'  they  may  be  'heirs  to,'  Mw  is  not  one  of  them.     No, 

tliw  cruel  fiend  early  despatches  its  victims;  it  lurks 

about  tlie  direshold,  and  strikes  them  there  f 

May   these   lines,    however    now    contemptuously 

hurried  over  and  disrjigarded  by  tlie  impetuous  student, 

B  2 
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not  be  recalled,  ere  long,  amid  tlie  sad  scenery  of  a 
sick-chamber,  by  one  drooping  in  premature 
decay  wliich  might  have  been  long  avoided  by  only 
ordinary  prudence— by  discretion  in  the  choice  of  a 
profession  ! — '  But  must  these  dreadful  apprehensions 
in  all  cases  serve  to  seal  the  lips  of  eloqi 
consign  a  Cicero  to  inglorious  inaction  and  obscurity  ?' 
By  no  means.  How  many  have  rashly  adopted  and 
obstinately  adhered  to  the  Bar,  whose  qualities  both 
mental  and  physical,  would  have  irradiated  the  pulpit, 
or  possibly  even,  after  due  delays,  tlic  senate  !  Who 
might,  in  short.  Lave  long  distinguished  themselves 
in  any  other  walk  than  that  which  they  have  so  fatally 
chosen  !  How  many  might  have  adorned  the  ranks  of 
literature  and  philosophy,  transmitting  to  posterity 
brilliant  reputation,  had  they  not  rashly  plunged  into 
the  dead  sea  of  law — for  such  it  is  to  them— to  be 
instantly  and  ingloriously  extinguished  !  Supposing, 
however,  the  bias  towards  legal  studies  cannot  be 
overcome,  let  it  be  yielded  to,  but  prudently.  Let 
the  frail  candidate  for  forensic  labours  and  honours 
resolutely  perform  a  long  chamber-noviciate.  Mora  dot 
vires.  In  this  comparative  repose,  the  physical  powers 
may  rally,  and  succeed  in  making  head  against  morbid 
tendencies :  and  perseverance  in  this  process  ol 
hardening,'  may  at  length  warrant  their  possessor  to 
undertake,  gradually,  and  cautiously,  the  trying  duties 
of  public  life,  whether  at  the  Bar  or  in  the  Senate. 
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Smile  not,  young  reader ;  frown  not,  at  tliis  appa- 
rent excess  of  caution,  but  rather  let  it  be  as  a  word 
to  the  wise;  and  be  you  wise  in  time. 

Let  us,  then,  take  it  for  granted  that  there  exists  no 
physical  disqualification.  How  is  it  with  your  ^  inner 
man?'  The  shell  may  be  sound,  where  the  kernel  is 
shrivelled,  or  gone.  Have  you  ever  thoroughly  ex- 
amined your  own  mind,  so  as  to  be  able  to  form  a 
tolerably  fair  judgment  of  its  pretensions  *  ? 

Have  you  a  capacity  and  disposition  for  persevering 
application?  Are  you  conscious  of  a  logical  and 
argumentative  turn  of  mind  ?  Are  your  perceptions 
quick  and  clear  f?  Is  your  memory  capacious  and 
retentive  ?    Your  judgment  sound  ?    Are  you  capable 


*  See  how  a  great  living  poei  engages  in  this  momentous  task ! 

**  Several  years  ago,"  says  Mr.  Wordsworth,  **  when  the  author 
retired  to  his  native  mountains  with  the  hope  of  being  able  to  con- 
ttmct  a  literary  work  that  might  live,  it  was  a  reasonable  thing  that 
he  should  take  a  review  of  his  own  mindf  and  examine  how  far  nature 
and  education  had  qualified  him  for  such  employment.  As  subsi- 
diary to  this  preparation,  he  undertook  to  record,  in  verse,  the  origin 
and  progress  of  his  own  powers,  as  far  as  he  was  acquainted  with 
them."— Pl^facc  to  "  The  Excursion." 

f  **  A  clear  inteUeet,**  says  a  judicious  writer  on  legal  education — 
"  by  which  I  mean  the  faculty  of  darting  in  a  moment  upon  the 
truth,  is,  indeed,  a  choice  gift  of  nature ;  it  may  be  improved,  but  it 
can  never  be  acquired  f ;  it  is  that  power  before  which  ambiguity 
and  confusion  fly  away ;  it  is  that  influence  which  irradiates  whatever 

t  Qtiare  I 
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of  extensive  and  deep  research?  Not  only  of  acquiring 
learning,  but  minf/  it  ?  Do  you  believe  that  yon  are, 
or  can  become,  equal  to  ilie  '  occasion  suDDEN,^-tlie 
practice  dangerous' — spoken  of  by  Lord  Coke? — 
Have  you,  or  can  you  acquire,  the  collectedness, 
presence  of  mind,  self-reliance,  se!f-controu!,  which 
this  will  require?  That  ductility,  elasticity,  activity; 
that  expansive  and  contractile  power  of  mind  which 
can  adapt  itself  to  everything,  and  pass  in  a  moment 
from  one  engagement  to  another,  of  the  most  diffe- 
rent character — from  labyrinth  to  labyrinth — with 
unwearied  energy,  with  a  mind  unconfused?  Have 
you  the  admirable  art  of  persuading,  and  convincing  ? 
Of  detecting  falsehood,  and  confounding  guilt?  If 
you  Lave  not  valid  pretensions  to  such  qualities 
these,  or  most  of  them,  you  certainly  need  not  aban- 
don your  design  of  entering  a  court  of  law  or  equity; 
but  must  content  yourself  with  a  comparatively  hum- 
ble station  in  it.  You  may  earn  your  five  hundred  or 
a  thousand  a  year,  as  well  as  the  reputation  of  a 
'  clever  man,'  a  '  sound  lawyer,'  but  cannot  hope  to 
become  a  Scarlett  or  a  Sugdon. 

If  you  have  these  mental  requisites,  but  yet  are 

system  it  pervades,  whicli  Beparatea  in  in  instant  the  moat  ei 
gled  and  perplexed  ideas  ;  it  descends  to  the  minuteit  circunibtaace* 
in  tlie  affairs  of  man,  and  dissipating  tbe  nnista  with  which  they  may 
be  enielnped  by  craft  or  by  igngrance,  draws  forth  to  the  light 
little  secret  motive  which  gives  thein  (Iieir  real  character,  and  wbicli 
n  so  often  sought  in  vain." — Raithiy.  p.  37. 
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conscious  of  an  invincible  maitvaite  honte — a  timidity 
wliich  will  disable  you  from  acting  a  bold  and  pro- 
minent part  in  public  business,  let  not  this  deter  yon 
from  entering  our  profession.  Tliere  are  the  \ens 
conspicDous,  but  by  no  means  less  honourable,  lucra- 
tive, and  responsible  departments  of  cL amber-practice 
above-mentioned,  waiting  to  receive  you ;— where  arc 
erer  to  be  found  men  distinguished  by  their  eminent 
ibiJtties,  and  general  as  well  as  professional  acquire- 
ments. Fearue,  Hargrave,  Butler,  and  their  sur- 
viring  succes&ors — 

'  a  noiseless  but  a  noble  thrODg  ' 

are,  in  their  way,  objects  as  wortliy  of  imitation,  and 
ilieir  stations  of  ambition,  as  their  more  brilliant  rivals 
of  [he  common-law  bar- 
Possessing  every  needful  p re-requisite,  physical, 
intellectual,  and  moral,  above  adverted  to  — and 
sketched  briefly  only  as  hints  for  self-examination 
aiid  inquiry — the  Student  need  not  be  apprehensive 
aliout  entering  the  legal  profession  as  a  candidate  for 
its  highest  honours.  He  must,  however,  be  patient. 
Unless  he  is  blessed  with  'a  coniiesiou,'  it  is  highly 
probable  that  years  may  elapse  before  the  door  of 
practice  will  open  to  him.  "  This  length  of  time  in 
the  approaches  to  practice  must  be  endured,"  sayn 
R(^er  North,  "  for  what  inconvenience  is  it,  when  a 
man  has  once  firmly  dedicated  his  whole  life  to  tlie 
law  ?    If  any   good    fortune    invites    to   any   steps 
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forwarder — there  lie  is  lo  embrace  tte  opportunity ; 
if  not,  lie  cannot  be  secure  of  moderate  success  in 
the  profession,  but  by  entering  by  proper  meaiin,  aiid 
not  per  saltum,  leaping  over  liedge  and  ditcb,  to  come 
at  it.  An  egg  may  have  more  than  its  natural  heal, 
but  will  hatch  or  be  addle ;  therefore  let  the  motions 
be  rather  phlegmatic  iLan  mercurial — for  'tis  a  true 
saying, '  soon  ripe,  soon  rotten  '.'  He  must  not  thtnk, 
with  puerile  eagerness,  of  shutting  bis  elementary 
law-books  to  burry  into  court,  there  to  harangue 
a  jury,  or  argue  before  the  judges.  In  the  tedious 
interval  which  must  elapse  between  preparation  and 
employment,  will  be  required  all  the  young  lawyer's 
fortitude  and  philosophy.  He  must  be  content  to 
'  bide  hb  time'— to  <  cast  his  bread  upon  the  waters, 
to  be  found '  only  '  after  many  days.'  lie  must 
never  give  up;  he  must  not  think  of  slackening 
bis  exertions,  thankless  and  unprofitable  though 
they  seem  to  be.  Does  he  imagine  that  his  is  the 
only  unwatered  fleece  ? — Let  him  consider  the  multi- 
tude of  Im  competitors,  and  the  peculiar  obstacles 
which,  iu  the  legal  profession,  serve  to  keep  the 
young  man's  '  candle,'  be  it  never  so  bright,  so  long 
'  under  a  bushel.'  How  many,  with  pretensions 
superior  to  his  own,  are  still  pining  in  undeserved 
obscurity,  after  years  of  patient  and  profound  prepa- 


■  Due.  Stu.  Lftw,  pp,  34 — :>. 
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ratioa  ■  ! — It  is  impossible  to  disguise  this  sad  fact — 
it  would  be  cruel  and  foolish  to  attempt  it.  The 
student  of  great,  but  undiscovered  merit,  will  some- 
times be  called  upon,  his  beart  aching,  but  not  with 
ignoble  envy  ! — to  give  his  laborious  and  frienilly 
assistance  to  those  who,  immeasurably  his  inferiors 
in  point  of  ability  and  learning,  are  rising  rapidly 
ioio  business  and  reputation,  through  accident  and 
connexion.  This,  also,  our  student  must  learn  to 
l!ear !  He  must  repress  the  sigh,  force  back  the  tear, 
and  check  the  indignant  throbbings  of  his  heart, 
vben,  in  the  sad  seclusion  of  unfrequented  chamber):, 
or  the  sadder  seclusion  of  crowded  courts,  he  watches 
year,  perhaps,  after  year  passing  over  him,  'each 
leaving— as  it  found  him.'  "Tis  a  melancholy  but  a 
ooble  struggle  to  preserve,  amid  such  trials  as  these, 
his  equanimity — 'in  patience  to  possess  his  soul' — 
To  be 

Trne  ai  the  dial  Co  Ihe  sun. 

Although  it  be  no!  aboDe  upon. 

Let  liim  neither  desert,  however,  nor  slumber  for  a 
moment  at  his  post.  "  In  this  lottery,"  happily  ob- 
serves the  author  of  Eunomus,  "  the  number  of  great 


"  "  Lord  Thurlaw  aCtendeil  the  B«r  aeveral  years  iinnoticed  and 
ttalmown.  The  practica  of  Lord  Chancellor  Camden  was  at  one 
lime  (>)  int^ouBideralile,  aa  almost  to  determine  him  on  aliandonin^ 
tbc  piotraaon.  Lord  Granllej  19  said  to  h»e  toiled  tbroogb  Ihe 
rooUiw  of  circuit,  and  n  daily  habil  of  attendance  in  Wealmimdr 
Hall,  for  min^  jeut,  without  a  brief."—  tfi".  Slu.  Law,  p.  134. 
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prizes  will  ever  bear  a  small  proportion  to  the  number 
of  competitors.  You,  or  any  of  your  contemporaries, 
may  or  may  not  in  the  end  liave  the  very  prize  on 
which  you  fixed  your  eye  at  the  onset ;  but  can  he 
iivER  have  it,  tcho  takes  his  ticket  out  of  the  wheel, 
before  the  prize  is  likely  to  be  drawn  ?  For  our  com- 
fort, however,  in  this  lottery  of  the  profession,  there 
are  comparatively  but  few  blanks,  if,  indeed,  tliere 
are  strictly  any.  The  time  and  labour  we  employ, 
which  may  be  considered  as  the  price  of  our  tickets, 
must  always  produce  useful  knowledge ;  though  the 
knowledge  that  is  acquired  may  not  be  attended  with 
the  profit  or  eminence  that  we  expected  •." 

Tltere  never  yet,  said  a  great  judge,  was  a  mail 
who  did  justice  to  the  law,  to  whom  it  did  not,  at  one 
time  or  another,  amply  do  justice.  Hb  success  is 
often  as  sudden,  as  splendid  and  permanent.  In  a 
moment,  in  the  twinkling  of  an  eye,  the  desolate 
darkness  is  dissipated;  the  portals  of  wealth,  popu- 
larity, and  power,  are  thrown  open;  and  he  does 
not  walk,  but  is  in  a  manner  thrust  onward  into 
their  radiant  regions.  Non  it  sed  fertitr.  For  ail 
tilts  he  is  fully  prepared;  tlie  '  viginti  annorum 
lucubrationes '  bear  him  up  under  the  most  unex- 
pected accumulation  of  business,  and  enable  him 
calmly  to  take  advantage  of  this  '  occasion  sudden ' — 
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lioitig  Iionour  to  himself,   as  well  as  to  tlioae  wlio  are 
hoDauriiig  Mm .' 

Has  the  ambiiiouB  student,  in  the  last  piace,  those 
pecuniary  resources  wliich  will  eiiahle  him  to  give  his 
mind  to  the  study  of  his  profession,  without  distraction  ? 
It  will  be  a  sad  tliin^^  fur  him,  if  in  addition  to  the 
exhaustion  of  his  professional  studies,  he  is  harassed 
by  clamorous  creditors,  and  defeated  in  his  anxioii.<i 
endeavours  to  acquire  '  by  daily  toil  his  daily  bread," 
either  as  a  reporter  for  the  newspapers,  or  contributor 
lo  magazines.  His  intellect,  he  wilt  find,  cannot  last 
lon^j^,  when  burning  thus  at  both  ends.  No  douhi 
some  of  the  greatest  men  that  ever  adorned  the  Bai, 
have  strolled  to  tt  amidst  poverty,  and  even  starva- 
tion ;  men  whose  superior  energies  would  conquer 
everything:  but  it  is  equally  true  that  thousands, 
miscalculating  their  means  and  prospects,  have  early 
fallen  victims  to  that  'heart  sickness'  which  arises 
from  '  hope  deferred,'  have  been  at  once  crushed  by 
pecuniary  embarrassment; — withering  under  bodily 
and  mental  disease — and  too  often,  alas!  suffering 
themselves  to  be  driven  into  dishonour — into  reckless 
profligacy  I  If  the  writer  were  to  express  his  own 
opinion — one  which  he  has  heard  corroborated  by 
many  men  of  great  experience  aiid  discretion — iic 
would  suggest  that  a  clear  income  of  aJ  lea*t  150/., 
and  that  too  managed  with  strict  economy,  is,  gene- 
rally speaking,  a  sine  qua  non  to  a  successful  entrance 
into  the  profession.     This  alone  will  secure  that  peace 


60  CHOICE  OF  THE  LEGAL  PROFESSION. 

of  mind — that  repose  and  calmness  of  the  feelings — 
which  will  enable  the  student  toto  pectore  studiis 
inctmibere.  Except  on  such  terms  as  these,  the 
author  would  certainly  be  no  consenting  party  to  any 
friend  or  relative  of  his  own  ^coming  to  the  Bar.' 

All  these  things  well  weighed,  it  is  for  the  intelli- 
gent reader  to  act  accordingly.  He  will  have  no  one 
to  thank  but  himself,  if,  after  all  that  has  been  said, 
he  misses  his  way,  by  obstinately  struggling  into  a 
profession  for  which  he  is  utterly  unfitted ;  or,  being 
fitted  for  it,  '  with  all  appliances  and  means  to  boot,' 
yet  throws  himself  away  by  adopting  one  that  is 
unworthy  of  him.     Legi  te  totum  dedica  ;    nam 

DIGNUS  ES  ILLA,  ET  ILLA  TE  DIGNA  *. 

*  Seneca. 
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The  varied  throng  of  candidates  for  admission  to 
the  Bar,  will  be  found,  perhaps,  separable  into  three 
classes:  and  then  we  shall  be  enabled,  by  looking 
more  distinctly  into  the  characters  and  objects  of 
each,  to  form  a  just  estimate  of  their  respective  pre- 
tensions and  prospects.  It  is  proposed  to  devote  this 
chapter  to  such  an  inquiry  ;  shortly  suggesting  what 
each  individual  has  to  expect,  and  what  not ; — what  to 
learn,  and  what  to  unlearn.  The  study^  and  the  stu- 
dent will  then,  it  is  hoped,  have  been  fairly  introduced 
to  each  other. 

llie  first  class  comprises  merely  nominal  students ; 
the  second,  those  who  seek  to  qualify  themselves  for 
the  duties  of  the  legislature  or  magistracy ;  the  last, 
those  who  purpose  becoming  actual  practitioners.  Of 
these,  then,  in  their  order. 

L — The  class  of  merely  nominal  students,  nume- 
rous though  it  be,  need  not  long  occupy  our  atten- 
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tion.  Many  young  gentlemen  enter,  or  are  sent  into, 
the  legal  profession,  as  others  into  the  army,  na\'y,  or 
perhaps  the  church — purely  to  say  that  they  belong  to 
it;  and  are  influenced  in  doing  so,  seldom  by  any 
other  feeling  than  that  of  indolence  or  indifference. 
Some,  to  be  sure,  contrive  to  gratify  their  vanity  by 
the  hope  of  being  sometimes  spoken  of  as  "  (Ae 
learned  gentleman  ;"  and  feel  as  much  satisfaction  in 
being  able  to  assume,  at  will,  the  grave  imposing 
vesture  of  counsel,  as  others  experience  in  wearing 
the  gay  and  dashing  uniform  of  the  soldier.  They 
are  entitled,  by  this  means,  to  a  good  seat  in  the 
courts,  when  interesting  trials  are  on ;  and  to  go 
the  circuit,  and  share  its  excitement,  frolics,  and 
variety.  It  is  not,  in  short,  a  very  expensive  way  of 
securing  a  pleasant,  and  sometimes  eminent  acquaint- 
ance— of  purchasing,  as  it  were,  a  free  admission — 
both  before  and  behind  the  scenes — to  the  entertain- 
ments of  the  legal  theatre !  A  few  there  may  be, 
who  are  forecasting  enough  to  anticipate  the  possi- 
bility of  their  present  means  not  always  enabling 
them  to  continue  the  Eife  of  a  fine  gentleman;  and 
that  it  may  therefore  be  advisable  to  secure  a  chance 
of  employment  at  the  Bar,  if,  unfortunately,  tliere 
should  ever  be  occasion  for  it.  They  will  be  pos- 
sessed certainly  of  long  standing ;  and  will,  besides, 
no  doubt,  find  it  as  easy  to  assume  bustness-habits, 
when  needful,  as  their  wig  and  gown.  Chambers  will 
thus  be  a  shelter  from  the  pitiless  pelting  of  the  storm 
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of  poverty.  They  will  be  found  delightfully  calculated 
for  wine^parties,  as  well  as  hiding-places  from  inqui- 
sitive relatives,  and  impertinent  creditors.  Number- 
less, also,  are  the  places  of  amusement  in  the  vicinity 
of  the  inns  of  court— excellent  taverns,  billiard-rooms, 
and  theatres,  both  great  and  small.  If  overcome  with 
excitement  at  any  of  these  vivid  scenes,  you  can. 
retreat  to  chambers  at  a  moment*s  notice,  bar  your 
outer  door,  and  sleep  off  a  debauch  in  sacred  silence  ! 

— —  "  Jam  clarum  mane  fenestras 


Intratf  et  angustas  extendit  lomine  rimas. 
Stertimus,  indomitum  quod  despumare  Falemom, 
Sufficiat_ 

**  — *  Verumne?  itane?  ocius  adsit 
Hue  aliqtds?  Nemon  *  ?— Turgescit  vitrea  bills ; 
Finditur ;  Arcadise  pecuaria  rudere  dicas  *  1  *' 

Jovial  companions  are  to  be  found  in  your  own  and 
every  neighbouring  staircase.  Never  need  the  stu- 
dent be  at  a  loss  for  an  account  of  himself,  when 
questioned  by  one  who  is  pleased  to  think  himself 
entitled  to  receive  one.  Is  he  absent  from  his  cham- 
bers? He  is  at  those  of  the  pleader,  or  barrister, 
under  whom  he  studies!  Is  he  not  there? — He  is 
gone  down  to  court,  either  at  Guildhall  or  Westmin- 
ster, to  hear  a  great  cause  tried,  in  which  he  has 
drawn  the  pleadings.  Is  he  not  to  be  found  there? 
He  has  returned,  indefatigable  man,  to  his  chambers, 
there  to  digest  the  legal  acquisitions  of  the  day  ! 

•  Pcrs.  Sat.  III. 
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But,  to  be  serious.  These  are  tlie  students  that 
form  the  dead  weight  of  the  profession;  these  the 
precious  personages,  that,  under  tlie  name  of  "  brief- 
less barristers,"  contrive  to  attract  tlie  sympathising 
notice  of  the  public  as  melancholy  instances  of  neg- 
lected merit — afflicting  evidences  of  an  over-stocked 
profession ! 

II. — The  second  class  of  students  is  a  select  and  dis- 
tinguished one,  consisting  almost  exclusively  of  those 
young  men  of  rank  and  fortune  who,  bom  to  an 
exalted  station,  are  not  satisfied  with  barely  occupy- 
ing it,  but  are  inspired  with  the  proud  ambition  of 
"  magnilying  and  making  it"  still  more  "  honour- 
able;" they  will  not  inherit,  but  purchase  greatness. 

"  Honours  lioppiest  thrive 

When  ntkei  frooi  our  iicia  we  ILem  derive 
Thnn  our  faregocn." 


Duly  appreciating  the  importance  of  the  duties  which 
will,  ere  long,  devolve  upon  them,  they  are  nobly 
anxious  to  qualify  themselves  for  filling  worthily  the 
important  office  of  magistrates,  or  sustaining  the  more 
splendid  responsibilities  of  legislators  and  statesmen, 
by  obtaining,  if  so  disposed,  and  competent,  that  from 
which  much  will  be  hereafter  expected— a  thorough 
and  comprehensive  knowledge,  both  tlieoretlcally  and 
practically,  of  their  country's  constitution  and  of  the 
legal  relations  and  duties  of  civil  life.  To  the  para- 
mount importance  of  acquiring  such  knowledge,  all 
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li>e  i^reafest  and  wisest  men  have  borne  testimony*. 
I  Witliout  itf  a  man  will  advance  but  vain  and  frivolous 
I  pretensions  to  exercise  the  functions  of  a  statesman 
[  ut  a  legislator.  It  is  true  he  may  be  eager  enough 
to  meddle  with  such  matters;  he  may  be,  indeed, 
"  given  to  change ; "  lie  may  become,  perhaps,  a 
shon*y  declaimer,  fluent  in  the  use  of  pompous  com- 
mon- places — that  is,  if  either  house  of  parliament  will 
tolerate  bis  inanities ;  he  may  acquire  credit  as  a 
useful  committee-man  on  small  bills — and  importance, 
even,  as  an  expert  financier;  but  on  stirring  and 
grand  CONSTITUTIONAL  questions,  he  will  be,  he 
needs  must  be,  au  inglorious  mute;  bis  "vote  and 
uiflucnce"  may  be  solicited  by  the  contending  par- 
ties, but  nothing  further  will  be  expected,  or  indeed 
I  permitted.  Such  information  as  is  required  on 
IAmc  occasions,  however  great  may  be  his  zeal,  or 
talents,  he  neither  has,  nor  can  get  No  cram  will 
niffice;  nothuig  but  the  careful  leisurely  acquisition 
of  early  years,  assiduously  kept  up— at  once  gene- 
rating and  justifying  confidence  and  self-reliance — will 
enable  a  man  to  acquit  himself,  on  such  occasions, 
even  creditably.  And  how  often,  in  these  pregnant 
as,  do  such  occasions  arise — what  melancholy  exhi- 


t  The  emjieror  Jnttinisn  t. 


0  the  Btadf  of  juriapmdODC 


"  Summi  ijiifBr  apt,  el  a/ntri  tluilia  hat  legit  luutrai  actlpiiti 


mttla  bgitimo  eperi  ptr/tel 


ailfndUe,  vl  ipet  bm  pukherrina  fori 


II  ejut  ooMt  crfdnndiigtibemaril" — Juslia.  in  Proem.  Ins 
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bidons  are  too  frequently  the  consequence !  In  tlie 
very  last  session  of  parliament,  the  incompetence  of 
the  House  of  Commons  for  the  task  of  legislation, 
called  forth  even  from  one  of  its  most  eiithiiaiastic 
friends,  the  tate  Lord  Chancellor  (Brougham),  thi$ 
remarkable  reproof : 

"  If  tliere  had  been  no  House  of  Lords,  the  House  of 
Commons  must  have  stopped  its  legislation ;  or  if  it  had 
worked  on,  it  would  have  been  covered  with  hlun- 
DEKS  AND  ABSURDITIES."  "He  mentioned  tliis," — 
alludiug  to  a  clause  which  the  Commons  had  Insisted 
upon  inserting  into  the  Justice  of  tlie  Peace  Bill, — "as 
a  proof  of  the  absurd  legislation  of  the  lower 
liouse*."  He  might,  and  perhaps  ought  to  have  added, 
the  dangerously  absurd  legislation  of  the  lower  house : 
for  what  is  to  become  of  a  country  when  either  its  exist- 
ing laws,  or  proposed  enactments,  are  thus  ignorantly 
tampered  with?  Would  to  God  that  those  eager 
younggenllemen  who  consider  that  the  letters  "M.P." 
tacked  to  their  names,  operating  as  though  by  magic, 
impose  at  once  the  duty  and  confer  the  ability,  as 
they  certainly  do  the  meUnation,  to  fall  a-tinkering 
our  hiws,  would  devote  to  the  learning  and  under- 
standing of  them,  but  a.  tithe  of  the  trouble  they 
devote  t»- mending  and  making  them  ! — Whence  are 
to  be  found  crowding  our  statute-books,  "  acts  to 
amend  acts,"  as  was  wittily  observed  by  a  friend  of 

*  Debateaio  the  KouMuf  Lords,  rimci,  15[h  Augtiit,  1834. 


the  author's,  '*  to  amend  acts,  to  repeal  acts,  to  alter 
sm«ndnaeiits  of  acts,  and  so  on,  in  infinite  sncces- 
lion  ;  preambles,  containing  pedigrees  each  as  long  as 
ihat  of  a  thoTOuffh-bred  racer  !  " 

The  baneful  empirical  activity  of  the  House  of 
Commons,  however,  ia  scarcely  more  to  be  dreaded 
dian  the  spiritless  indifference  and  snpinencss  into 
wliich  the  House  of  Lords,  except  on  two  or  three 
occasions,  seems  latterly  to  have  sunk.  "  I  would 
ask,"  says  Dean  Swift,  in  his  Essay  on  Modern 
Education,  "how  it  hath  happened,  tljat  in  a  nation 
plentifully  abouJiding  with  nobility,  so  great  share 
iti  the  most  competent  parts  of  public  management, 
bath  been,  for  so  long  a  period,  chiefly  intrusted  to 
Commoners,  uiilesg  some  omissions  or  drfeds  of  the 
highest  import  mag  be  charged  tiport  those  to  whom  the 
care  of  educating  our  noble  youth  had  been  com- 
mitted *  f" 

Could  it  be  otherwise  tlian  gratifying  and  eitcou- 
r^ng  to  the  country,  to  see  a  nobleman  sending  bis 
sons— even  bis  eldest — for  a  year,  at  least,  to  one  of  the 
lims  of  Court,  tostudy  under  a  competent  tutor,  instead 
of  tlirosting  liim  into  public  life  as  it  were,  ui'Jledged  9 
Say,  even,  that  he  did  nothing  else  than  read  over 
the  immortal  Commentaries  of  Blackstoiie,  with  one 
able  to  point  out  the  alterations  that  have  taken  place 
since  they  were  published,  to  direct  his  attention  to 

"  Work».  tol,  iv.  pp.  40,  41. 
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the  points  of  peculiar  practical  importance,  and  show 
him  where  to  look  for  sound  information  on  all  the 
leading  subjects  of  constitutional  law.  Say  that  a 
hundred  guineas  have  been  thus  expended:  would  it 
be  thrown  away?  Could  a  twelvemonth  thus  spent 
have  been  better  spent  ? 

The  young  legislator  will  see,  in  a  lawyer's  cham- 
bers, the  noble  system  of  our  Constitution  in  all  its 
vast,  intricate,  and  "  perfect  working;"  coming.home 
to  the  business  and  bosom  of  every  individual, — 
regulating  all  the  transactions  of  society, — "  the  very 
least  as  feeling  her  care,  the  greatest  as  not  exempted 
from  her  power."  Our  physicians  dare  not  attempt 
to  administer  the  simplest  physic,  our  surgeons  to 
perform  the  commonest  operations  on  the  human 
body,  without  having  first  learned  the  difference 
between  diseased  and  healthy  structure  and  function 
— ^without  having  seen  and  studied  all  its  inward 
parts,  devoting  to  the  most  secret  and  minute  their 
profoundest  attention;  but  our  state  physicians  will 
administer  the  most  potent  medicines,  our  state 
surgeons  perform  the  most  capital  operations,  without 
having  even  affected  to  learn  the  plainest  principles 
of  state  medicine,  pathology,  or  surgery,  or  devoted 
an  hour  to  dissection !  What,  then,  can  they  be, 
but  most  impudent  and  presumptuous  quacks  ?  And 
what  is  to  become  of  the  state  patient  *  ? 


Long  after  this  paragraph  had  been  written,  the  author  hap- 
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Well,  indeetl,  would  it  be — a  cheering  and  noble 
K^ectacle  to  the  people  of  tliis  kingdom— if  not  only 
1  our  hereditary  legislators,  but  all  who  are  members 
I'Of,  or  likely  to  obtain  seaU  in,  parliament,  would  set 
themselves  more  earnestly  about  acquiring  a  prac- 
tical insight  into  the  working  of  our  laws.     We  wish 
not  to  make  them  lattyers — to  weary  and  disgust  them 

I  with  details— though  it  would  be  well  for  them,  even 
in  these  matters,  to  know,  if  not  the  law,  at  least 
where  it  is  to  be  found;  but  cull  upon  them  to  cul- 
tivate an  early  and  enlightened  actjuuiutance  with  tliat 
constitution  of  which  they  are  the  natural  guardians, 
and  whose  provisions  tliey  will  be  so  soon  railed  upon 
to  administer. 


h 


f  |>enetl  to  disrorer  the  fotluwing  pnagagd  in  the  ttritinfs  of  Lord 
Baron  :— 

"  And  for  milter  of  policy  or  gorernnieat,  that  learning  shoulJ 
rather  hurt  thnn  enable  thereunto,  i»  a  thing  verf  imprabsbte :  we 
lee  il  19  accounted  an  error  to  commit  a  naniral  boJj  to  empiric 
phjriidaiiit,  which  coniaionlf  ha«e  a  Tew  pleading  receipt*,  whcreupoo 
they  are  contideDt  anil  adveatnronB.  but  know  neither  the  ckdmb  of 
diiMMS,  uor  the  compleiiooi  of  patients,  nor  peril  of  arcidrntf ,  nor 
the  true  method  of  curei ;  we  see  it  ii  a  like  error  to  rely  upon 
adtocates  or  lawyers,  which  are  only  men  of  practice,  and  nnl 
grouudcd  in  their  books  i  who  are  many  timet  easily  lurprised  wticn 
matter  fallcth  oat  twudea  their  eiperience,  to  the  prejudice  of  the 
cause  they  handle :  so,  by  like  reason,  it  cannot  be  hut  a  matter  of 
doubtfdl  conaeqncnce,  if  ilntes  be  managed  by  euipiric  statniaen. 
not  wall  mingled  with  men  gronnded  in  leamiiig.  But  contrariwise 
it  is  almost  without  inilance  contradictory,  that  ever  any  ifoveni- 
meiit  was  diMulroua  that  wu  in  the  huds  of  learned  goveinora." — 
Adranemtiil  iif  Ltaming. — Wiirkt,  vol.  ii.  pp.  16,  17. 
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To  the  Justice  of  the  Peace  a  much  more  accurate 
knowledge  of  legal  principles  and  practice  is  mani- 
festly indispensable.  To  liim  it  is  not  so  much  a 
credit  to  know  the  law,  as  a  high  disgrace  to  be 
ignorant  of  It,  How  can  lie  adminbter,  who  does 
not  understand,  the  law? — called  upon,  too,  as  he 
frequently  is,  to  decide  very  difficult  questions 
promptly!  An  ignorant,  can  scarcely  fail  of  being 
an  unjust  judge;  and  unless  the  magistrate  is  well 
grounded  in  the  principles  of  law — especially  of  et-i- 
dence,  as  well  as  moderately  skilled  in  applying  them, 
lie  must  reckon  on  being  often  placed  in  the  most 
mortifying  circumstances;  on  being  puzzled  and 
ridiculed  by  an  impudent  pettifogger,  and  set  at 
defiance  even  by  a  criminal. 

Let,  tlien,  the  distinguished  individuals  of  whom 
we  have  been  speaking,  enter  our  profession,  with 
cheerful  resolution  to  undergo  its  honourable  dis- 
cipline. They  will  find  it  not  only  the  true  source 
of  constitutional  learning,  but  the  finest  school  for 
talent,  perhaps,  in  the  world.  Infinite  pride,  conceit, 
and  pedantry,  are  rubbed  ofi"  in  a  single  month's 
friction  of  its  fearless  rivalry ;  and  a  volatile  temper 
may  have  here  its  best,  and  perhaps  latest  chance 
of  being  sobered  and  settled  into  business  habits. 
"  Goe  now,  yee  worldlings,"  says  old  Bishop  Hall, 
"  and  insult  over  our  pulenesse,  our  needinesse,  our 
neglect.  Yee  could  not  be  so  jocund,  if  you  were 
not  ignorant;  if  you  did  not  want  knowledge,  you 
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could  not  overlooks  him  that  hath  it:  forme,  1  am 
so  farre  from  emulating  you,  that  I  professe  I  had  as 
leive  be  a  bruit  beast  as  an  ignorant  rich  man.  How 
it  it,  tlien,  ihat  those  ^Hants  which  have  privilege 
of  bloud  and  birth,  and  better  education,  doe  so 
(cornfulty  tunie  off  tliese  most  manly,  reasonable, 
noble  exercises  of  scholaraliip  ?  An  huwke  becomes 
tlieir  fist  better  tlian  a  booke  :  no  dog  but  is  a  better 
companion  •.■" 

llie  profession,  it  is  repeated,  opens  wide  its  arms 
Id  receive  such  visiters;  but  reasonably,  confidently 
expects  them,  in  return,  to  exalt  it  in  public  estima- 

Ition,  not  by  the  bare  fact  nf  their  having  belonged  to 
it,  but  by  exhibiting  proofs  of  the  high  culture  they 
kave  received, — of  their  leaving  it  wiser  and  better 
men  than  they  entered  it.  Should,  however,  any 
amiocratic  idler  now  enter  our  profession  with  a 
view  of  finding  thereby  only  a  ready  access  to  place 
Hid  sinccnre,  we  may  pretty  confidently  assure  him 
that  iie  will  find  himself  mistaken.  The  time  for 
^is  sort  of  speculation  is  gone  by.  Whatever 
diapofiitiou  may  exist  iit  any  time  to  create  and  dis- 
pense such  patronage  as  is  sought  for  by  these  gentry, 
tlie  vigilance  of  tlie  Bar,  thank  Goil,  and  fearless 
surveillance  of  the  press,  render  success  in  such 
attempts  a  task  of  daily  increasing  difficulty.  Legal 
ffice,  of  any  kind,  can  now  be  rarely  obtained,  or  at 
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least  hept,  by  any  one  who  is  not  able  to  discharge 
its  duties ;  and  in  order  to  do  so,  the  candidate  must 


must  forget,  for  a  while,  graiid  connexions,  fastidious 
tastes,  and  fashionable  life,  and  enter  himself  in  the 
number  of  those  who  constitute  our  third  class.  Nor 
let  him  fancy  that  in  doing  this,  he  ia  "  condescending 
to  men  of  low  estate."  No,  indeed  ;  he  is  entering  a 
stern  rcpuhlic  in  coming  to  the  Bar.  Nothing  will 
suffer, in itsperpetual  collisions,  but  that  preposterously 
short-sighted  pride — that  leprosy  of  *'  esclusiveness," 
which  blights  like  a  disease  some  of  the  inferior  and 
more  recent  members  of  the  aristocracy;  as  the  hem 
of  a  splendid  garment  is  generally  most  liable  to 
be  tarnished  and  defiled!  No  magnificent  airs  of 
puppyism  and  presumption  will  he  tolerated  at  the 
Bar ;  in  vain  are  their  half-closed  eye  and  curled-up 
lip  brought  into  play;  they  are  laughed  at,  and  their 
owner  unceremoniously  thrust  aside  1  "  I  confesse 
I  cannot  honour  blood  without  good  qualities;  nor 
spare  it  with  ill,"  quotb  the  same  stern  old  Bishop 
already  quoted.  "  There  is  nothing  that  I  more 
desire  to  be  taught,  than  what  is  true  nobility:  what 
tlianke  is  it  to  you  that  you  are  born  well  ?  If  you 
could  have  lost  this  privilege  of  nature,  I  feare  you 
had  not  been  thus  farre  noble :  that  you  may  not  plead 
desert,  you  had  this  before  you  were ;  long  ere  you 
could  either  know  or  prevent  it;   you  are  deceived 
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if  you  think  this  any  other  than  the  hod;/  of  gentility : 
the  life  and  sohU  of  it  is,  in  noble  and  vertuouB  dis- 
position, in  gallantnesse  of  spirit  without  haiighti- 
nesse,  without  insolence,  without  scorneful  overlinesge : 
eliortly,  in  generous  qualities,  carriage,  actions.  See 
your  error,  and  know  that  this  ilemeanor  doth  not 
answer  an  honest  birth  *." 

III.  The  third  class,  for  whose  use  this  volume  is 
chiefly  designed,  comprises  all  those  who  come  to  the 
Bar  in  search  at  once  of  a  livelihood  and  distinction ; 
and  this  class  it  will  be  necessary  to  subdivide. 

First,  come  the  University  men — English,  Scotch, 
and  Irish;  and  foremost  among  these,  the  stars  of 
their  respective  years— senior  wranglers,  double  first- 
class  men,  fellows  of  colleges,  and  prizemen  of  all 
kinds  and  degrees,  classical  and  mathematical, — a 
brilliant  band!  Hear  what  Lord  Coke  sailh  of  the 
advantages  of  a  college  education,  as  exemplified 
by  "our  great  master,"  Littleton  himself: — "By 
tliis  argument,  logically  drawne  i  divitione,  it  ap- 
peareth  how  necessary  it  is  tliat  our  student  should 
(as  Littleton  did)  come  from  one  of  the  universities 
to  the  studie  of  the  common  law,  where  he  may  learne 
the  liberall  arts,  and  especially  logick,  fur  that  teacheth 
B  man,  not  only  by  just  argument  to  conclude  the 
Blatter  in  question,  but  to  disceme  between  truth  and 
U^lxxxii  a^d  to  USB  A  ^(wA  method  in  bis  studie, 

i, — "  A  Complaint  ef  A»  Mit-tdueaHen  of  oitr  Gtnlrf." 
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and  probably  to  speak  to  any  legall  question,  and  is 
defined  thus: — Dialectica  est  scientia  probabiliter  de 
quovis  themate  disserendi,  whereby  it  appeareth  how 
necessary  it  is  for  our  student  *." 

Perhaps  it  may  be  safely  said  that  of  this  division  of 
students,  those  who  have  distinguished  themselves  in 
mathematics  are,  ccsteris  paribus^  best  adapted  for  the 
law ;  but,  in  fact,  all  of  them  have  undergone  such 
systematic  disci|)line,  and  evinced  such  a  degree  of 
intellectual  superiority,  as  cannot  fail  of  mastering 
every  difficulty  that  the  law  can  propose  to  them. 
Look  at  the  Bench,  and  foremost  ranks  of  the  Bar,  for 
numerous  and  splendid  instances !  How  can  it  be 
otherwise,  where  the  inclination  equals  the  power? 
He  that  has  been  accustomed  to  wrestle  with  the 
difficulties  of  Newton  and  La  Place,  to  wind  his  way 
through  the  mazes  of  algebrs^ic  calculation — to  work 
out  the  profoundest  problems  of  a  ^'  rigid  and  infallible 
geometry  f" — cannot  be  baffled  by  any  of  the  subtle- 
ties and  complexities  of  law.  Logic  so  practical 
and  masterly  as  his,  what  difficulties  can  withstand  ? 
What  multiplicity  distract  ?  If  the  bow  has  not  been 
over-bent,  the  mind  and  body  paralysed  by  excessive 
exertion — men  such  as  these  commence  their  legal 
career  under  the  happiest  auspices ;  and  but  few  are 


*  Co.  Litt.  235  .b. 

t  Dr.  Chalmers.     See  this  expression  commented  upon  in  Max- 
well's "  Plurality  of  Worlds." 
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the  considerations  of  which  those  of  them  need  be 
reminded,  who  select  the  Common  Law  Bar.  They 
will  soon  discover  that  a  vigorous  and  well-trained 
intellect  is  not  alone  a  passport  to*  success.  Those 
qualities  and  accomplishments,  which  during  a  long 
and  exclusive  devotion  to  the  mathematics,  have 
been  too  much  disregarded,  must  now  be  assiduously 
attended  to.  Business  habits  must  be  acquired — 
promptitude  and  decision, — the  ^^  consulto*'  and  ^^  ma- 
ture facto**  of  Sallust  The  young  lawyer  must 
hasten  out  of  the  silent,  distant  regions  of  abstract 
speculation,  where  his  faculties  liave  been  ^^  rapt  in 
Elysium,"  and  learn  to  think  amid  the  hubbub  of  the 
world — on  the  spur  of  the  moment— without  being 
obliged  to  retreat  int^  the  study  before  his  thoughts 
can  be  collected.  "  Another  precept  of  this  know- 
ledge [of  ourselves],*"  truly  observes  Lord  Bacon,  "  is, 
by  all  possible  endeavour  to  frame  the  mind  to  be 
pliant  and  obedient  to  occasion*."  The  acquisition 
of  much  valuable  practical  information  has  been, 
perhaps,  altogether  neglected.  This  also  must  be 
remedied :  but,  above  all,  unless  the  student  be  hap- 
pily gifted  with  eloquence,  the  art  of  public-speaking 
— of  extempore  debate — ^will  require  early  and  perse- 
vering attention.  ^^  Reading  may  make  a  full,  and 
writing  a  correct  man  :'*  but  it  is  "  speaking  only  that 
maketh  a  ready  man" — and  none  but  he  has  any 


*  Advancement  of  Learning. 
E  2 


76 


UDENTS — THEIR  ClIARACTEn,  OBJECTS, 


business  at  the  Common  Law  Bar.  'Tis  useless  to 
tell  an  attorney,  in  eager  accents  of  admiration,  that: 
Mr.  Such-an-one  was  senior  wrangler,  and  first 
Smith's  prizeman ;  nay,  even,  tliat  lie  is  an  admirable 
lawyer ;  if  the  unhappy  individual  is  nevertheless  "  a 
dumb  dog  that  cannot  ba^k,"-^-is  unable  to  address  a 
judge  or  jury  without  confusion,  hesitation,  stuttering; 
at  once  irritating  tbe  court,  wearying  the  jury,  dvt- 
gusting  the  client,  and  filling  his  less  generous  rival% 
not  with  manly  sympathy,  but  secret  exultation.-- 
"  The  Cardinal  hath  a  world  of  wisdom  within  himj 
Senor,  truly,  and  with  bis  pen  would  set  tlie  world  bj 
the  ears :  but  as  for  speech,  there  wp  Leed  him  noti 
he  u  a  very  poor  thing;  being  in  a  manner  tongu» 
tied  •." 

If,  therefore,  this  hint  be  loo  long  neglected,  or  iht 
student  find  himself  incapable  of  successfully  follow 
ing  it  up,  he  will  consult  his  own  dignily — his  b( 
interests,  by  preferring  chamber  to  court  practiced 
Men  of  the  description  now  under  consideratioi 
forming,  sometimes,  an  overweening  estimate  of  theil 
pretensions — of  their  powers  and  attainments— are  toff^ 
apt  to  look  with  contempt  upon  means  which  conduet. 
their  inferiors  to  rapid  success.  What  cares  a  consul 
mate  geometrician— a  brilliant  classical  scholar,  aboi 
manner?  Exactly  as  little,  perhaps,  as  clients,  as 
jury,  care  about,  or  will  tolerate,  him.     Why  will  hi 


*  Don  Lope  I, 


comHdy. 
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ilius  delay  his  own  diittinction  *,  indefinitely  postponing 
cmployinent,  for  want  of  a  little  resolution  at  the  first, 
lo  nib  off  academic  rust  ?  To  prepare  liimself  for  the 
public  struggles  into  which  he  is  ambitious  of  entering 
vitli  dexterous  unwilling  witnesses,  and  ready,  witty 
counsel  ?  It  is  hoped  that  he  will  find  some  future  por- 
tions of  this  work  not  unworthy  of  his  attention,  on 
this  subject;  for  there  is  much  that  is  peculiar  in 
legal  training — that  nothing  can  point  out  availably, 
bat  a  practical  Ikiniliarity  with  tbe  profession.  Let 
ns  lastly  remark,  that  the  student  who  has  but  just 
quitted  the  scenes  of  academic  distinction,  is  too  apt 
to  be  unduly  elated.  It  will  require,  perhaps,  no 
iDconsiderable  effort,  before  the  swell  of  excitement 
and  exultation  can  be  made  to  subside;  before  the 
iacile  princrpt  of  his  day  can  get  himself  into  that 
calni  working  trim  wbicb  is  essential  to  tbe  advan- 
tageous commencement  of  his  professional  career. 
Lei  liim  turn  again  bis  dazzled  eye,  for  a  moment  to- 1 
one  of  the  earliest  lessons  of  his  boyhood  ! 

Sapienter  idem 

Coutralies,  tento  nimium  secando 
Turgida  lela. 

a   few    years,    he   will   assuredly,   form   a   very 
ifferent — a  much  soberer  estimate  of  these  things; 

■  Sir  William  Blsckstone,  eiea,  im  an  iiutnnco  or  the  nd  eSecU 
■  die  deficienciea  of  obich  we  are  Bpeaking.     "  Being  deficient  id 
ua,  and  not  poiaesaed  uf  dir  popular  inlcDt  or  ao  sdvocale," 
i«  of  hia  faiognipbera,  "  his  progrent  was  slow."      He  is  rcpre- 
u  baviog  been  exclusively  dtacournged  at  hia  want  of  profes- 

■I  nnplajmeiil. 
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considering  them  as  merely  means  to  an  end !  He 
must  be  content  to  propose  to  himself  a  considerable 
interval  of  severe  labour,  during  which  time  he  will 
slip  away  entirely  from  the  eye  of  public  observation, 
and  the  voice  of  applause.  Let  him  know,  however, 
that  during  this  blank  interval  in  which  he  disappears 
from  the  surface,  he  is  but  diving  beneath,  that  he 
may  anon  reappear  with  the  pearl  he  has  been  seek- 
ing— the  pearl  of  professional  distinction.  He  may 
depend  upon  it,  that  thus  only  can  he  justify  the  high 
expectations  of  others,  and  realise  the  proud  hopes  he 
himself  entertains.  To  such  a  man  as  this,  on  whom 
has  been  lavished  all  that  its  noble  academic  insti- 
tutions can  bestow,  the  country  has  a  right  to  look  for 
extraordinary  self-denial  and  exertion.  Much  will  be 
expected,  where  much  has  been  given  !  The  country 
is,  however,  seldom  disappointed,  by  these  her  choicer 
sons,  who  have  from  time  to  time  fitted  themselves, 
by  a  long  and  arduous  course  of  preparation,  for  the 
noble  duties  of  asserting,  defending,  and  administering 
the  laws  of  England. — It  is  impossible  to  over-rate  the 
importance  to  a  country  of  preserving  the  ministers 
of  its  laws  "  pure  and  undefiled.'' 

"  The  honour  of  a  liberal  profession,"  says  Gibbon, 
'^  has  indeed  been  vindicated  by  ancient  and  modern 
advocates,  who  have  filled  the  most  important  stations 
with  pure  integrity  and  consummate  wisdom :  but  in 
the  decline  of  Roman  jurisprudence,  the  ordinary 
promotion  of  lawyers  was  pregnant  with  mischief  and 
disgrace.     The  noble  art  which  had  once  been  pre- 
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served  as  the  inheritance  of  the  patricians,  was  fallen 
into  the  hands  of  freedmen  and  plebeians,  who  with 
canning  rather  than  skill,  exercised  a  sordid  and 
pemicioas  trade.  Some  of  them  procured  admittance 
into  fiimilies  for  the  purpose  of  fomenting  differences, 
of  encouraging  suits,  and  of  preparing  a  harvest  of 
gain  for  themselves  or  their  brethren.  Others,  recluse 
in  their  chambers  maintained  the  dignity  of  legal 
professors,  by  furnishing  a  rich  client  with  subtleties 
to  confound  the  plainest  truths,  and  with  arguments 
to  colour  the  most  unjustifiable  pretensions.  The 
splendid  and  popular  class  was  composed  of  the  advo- 
cates, who  filled  the  forum  with  the  sound  of  their 
torgid  and  loquacious  rhetoric.  Careless  of  favour 
and  of  justice,  they  are  described,  for  the  most  part, 
as  ignorant  and  rapacious  guides,  who  conducted  their 
clients  through  a  maze  of  expense,  of  delay,  and  of 
disappointment,  from  whence,  after  a  tedious  series  of 
years,  they  were  at  length  dismissed,  when  their 
patience  was  almost  exhausted  *.'^ 

Much  of  what  has  been  said  above,  is  applicable  to 
many  others  of  those  who  come  to  the  bar  from  the 
universities,  without  having  obtained,  because,  pro- 
bably they  did  not  seek  honours.  Some  of  them  had 
not  the  ambition,  others  the  physical  strength,  which 
was  requisite.  These  may  be,  at  the  first,  less  splendid 
but  ultimately,  perhaps,  not  less  efficient  or  successful 

*  Dec.  and  FaU,  chap.  zvii. 
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competitors  for  forensic  honours,  as  s.  hundred  names 
could  easily  be  cited  to  prove.  How  can  they  have 
failed  to  profit  by  the  enlightened  education  they  have  " 
received— to  bring,  to  the  study  of  the  law,  not  only 
a  liberally-stored  and  well-trained  mind,  but  a  Iiigb 
tone  of  moral  feeling  ? 

Secondly. — Those  who  come  to  the  bar,  after  a 
noviciate  performed  in  an  attorney's  office,  are  not 
inconsiderable  in  numbers ;  and,  if  possessed  of  several 
peculiar  advantages,  have  also  certainly  to  contend 
with  some  disadvantages.  However  justifiable  may 
have  been  the  somewhat  haughty  tone,  in  which  this 
class  of  students  was  spoken  of  by  the  illustrious  author 
of  the  Commentaries,  in  his  days,  it  is  now  gejieraUtf 
otherwise.  The  attorney's  clerk  of  1635,  is,  or  ought 
to  be,  a  very  different  person  from  the  attorney's  clerk 
of  1753,  The  character  of  ordinary  business  is  greatly  ■ 
altered  and  improved  ;  and  the  youth  who  now  enter 
that  walk  of  the  profession,  are,  for  the  most  part, 
of  great  respectability,  and  have  received  a  liberal 
education.  Further  than  this,  it  is,  generally  speak- 
ing, only  the  elite  of  their  number,  that,  yielding  to 
the  promptings  of  superior  energy  and  talent,  deter- 
mine to  scale  the  heights  of  the  profession.  It  would 
be  easy  to  run  over  a  catalogue  of  eminent  names  in 
corroboration  of  this  remark. 

Such  students  have  bad  opportunities  undoubtedly, 
of  learning  easily  and  thoroughly  what  cannot,  by 
scarce  any  pains,  be  acquired  elsewhere  than  in  the 
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scenes  wLiuti  tbey  have  just  quitted — the  practical 
working  of  the  law,  in  all  its  deiaiU:  but  tliey  are 
ijometiinea  apt  to  over-estimate  tlie  importance  uf 
sucli  knowledge.  Tliey  will  liave  to  guard  specially, 
ugainst  the  consequences  of  a  long  familiarity  with 
technicalities  rather  llian  with  principles  — which 
c«rtaiiily  is  calculated  to  contract  the  mind,  mid  even 
lower  Uie  tone  of  moral  feeling '.  "  By  strictly  adhering 
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•  ■■  Msking,  (hpreftire,"  snys  Blai'kstone.  "due  allowanee  for 
one  ot  (wo  shining  nceptions,  eiperieace  idh;  teach  us  lo  Toretel 
that  *  Uorer  Ibos  edaisted  Ia  the  Bar.  in  subtervieace  to  aEtaroejs 
■nd  wilidtora,  will  find  be  baa  begun  at  the  wrong  end.  If  pructice 
tie  tbe  whole  he  U  laogbl,  practice  muBt  also  li«  the  whole  he  will 
enr  know  ;  if  be  be  qti instructed  in  the  elemeots  and  tint  prineiplM 
■pon  which  tbe  ruk  of  |irtctice  be  fauaded,  the  least  rariation  froin 
aUblished  precedent*  will  iDtalljr  dtalract  and  bewilder  him.  Ila 
les  tariplaeil,  la  Ihe  Dttoost  his  knowledge  will  arrive  at',  he  mast 
never  upire  to  form,  and  seldam  eipect  to  onmpiehend,  any  argii- 
menta  drawn,  a  priori,  from  tbe  spirit  uf  tlie  laws,  and  the  Daturol 
fuiuidatioiif  of  justice."— 1  Bla.  Com.  32.  "  By  aerdnga  clerksbip, 
indeed,  under  the  eye  of  a  tieadff  and  prudent  master,"  remerku  au 
experienced  writer,  "the  alodent  will,  in  same  measure,  be  kept 
clear  of  the  temptation  I  have  bren  meutiuniDg.  He  may  easily  gain 
on  inii^ht  into  prattice,—  but  then  his  mind,  unused  Co  enpaliale.  will 
be  conflned  to  the  qiutow  limits  of  official  knowledge.  The  painfiii- 
neu  of  acijiuriug  a  lastr  of  law,  fur  the  wont  of  Ihe  necessary  helps. 
■rUch  are  drawn  fr<nn  learning,  will  go  near  to  dninp  his  imagination  : 
aad  there  b  scarce  any  advantage  in  serring  a  clerkship,  which  may 
not  be  reaped  by  the  student,  without  breaking  too  much  upon  the 
time  allotted  by  hiiu  for  bis  oourae  af  sludici  aad  attendance  upon 
eolirla ;  becausci  after  he  has  (jniniivd  his  college  education,  and  begun 
•erioBily  to  apply  blraself  to  Ihe  sindy  of  the  law,  he  may.  under 
Ihe  guidance  aud  diteeCioni  of  ai>me  able  and  ei)>cricDCed  miin, 
bcftoH  some  tcituro  hours  to  great  advautagc,  by  going  tlirough  the 
E  3 
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to  form,"  observes  the  celebrated  Lord  Karnes,  ''without 
regarding  substance,  law,  instead  of  a  rational  science, 
becomes  a  heap  of  subterfuges  and  inconveniences, 
which  tend,  sensibly,  to  corrupt  the  morals  of  those 
who  make  the  law  their  profession*."  Those  who 
render  themselves  liable  to  such  censure  may,  to 
adopt  a  very  matter-of-fact  illustration,  be  compared 
to  the  women  who  are  engaged  at  their  fruit-stalls 
in  the  dirty  work  of  shelling  walnuts:  their  fingers 
are  blackened  with  the  external  rind  of  thousands, 
— but  they  never  crack  the  shell, — never  once 
taste  or  even  see  the  kernels! — It  is  certainly  pos- 
sible to  have  a  mere  journeymarC s  knowledge  of  law  ; 
and  it  was  of  such  proficients  that  Dean  Swift 
spoke  as  ^^  underworkmen,  who  are  expert  enough  at 
making  a  single  wheel  in  a  clock,  but  utterly  ignorant 
how  to  adjust  the  several  parts,  or  regulate  the 
movements  "f." 

Persons  of  this  class  are  apt,  besides,  in  the  inces- 
sant hurry  of  a  five  or  six  years'  attendance  to  the 
business  transacted  in  an  attorney's  office,  to  neglect 
the  acquisition  of  general  knowledge.  This  is  a  very 
serious  deficiency ;    requiring  much  pains  and  per- 


forms of  business,  and  learning  so  much  of  the  practice,  as  to  give 
him  a  general  notion  of  the  conduct  of  a  cause,  from  its  first  process 
to  its  determination.** — Simpson's  Reflections,  p.  26 — 7. 

•  Hist.  Law,  Tr.  p.  54. 

t  **  Sentiments  of  a  Ch.  of  England  Man." — Works^  vol.  3,  />.  47. 
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severance,  but  more  judgment  in  supplying  it  It 
is  laughable  to  see  the  directions  which  are  laid  down 
for  their  ^  guidance '  in  the  elder  books,  and  in  some 
even  of  the  modern  ^  hints/  *  suggestions,'  and 
'  treatises  ^  which  are  recommended  to  their  perusal, 
on  quitting  the  office  for  an  inn  of  court  There  is 
now  lying  before  the  author  a  work  published  within 
the  last  ten  years,  containing  a  preposterous  catalogue 
of  works  *on  general  knowledge'  to  be  *  carefully  and 
methodically  read,^  that  must  have  made  many  a  young 
man's  hair  stand  on  end ! 

Let  not  these  students,  finally,  entertain  an  idea, 
perhaps  too  prevalent,  that  there  exists  towards  them 
any  feeling  of  dislike  or  contempt,  on  the  part  of 
those  who  have  never  passed  through  an  attorney's 
office.  If  such  a  feeling  do  any  where  exist,  it 
originates,  probably,  in  a  very  silly  and  contemptible 
jealousy :  but,  at  the  same  time,  let  them  take  care, 
by  cultivating  a  gentlemanly  demeanour,  and  scrupu- 
lous uprightness  of  conduct,  to  avoid  giving  real 
grounds  for  a  suspicion  that  they  resort  to  undue 
means  of  obtaining  business.  Not  that  such  cases 
frequently  occur ;  but  there  are  circumstances,  which, 
to  ill-natured  and  less  favoured  rivals,  are  susceptible 
of  misrepresentation — food  for  sneers  and  sarcasms. 
Let  them'  say  with  the  poet,  ^^  our  head  shall  go 
bald,  till  merit  crown  it." 

It  is  one  thing,  and  very  honourable,  to  have  com- 
menced the  career  of  an  attorney's  clerk,  with  the 
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hoiiAJide  intention  of  practising  in  that  department — 
or  visited  an  office,  for  a  sliort  period,  to  gain  an 
insight  into  the  course  of  business ;  and  another,  to 
sneak  and  skulk  Into  it,  with  the  real  but  secret  design 
of  forming  a  connexion  to  supply  employment  here- 
after. It  is  tliis  latter,  only,  that  excites,  as  it  surety 
ought,  the  indignation  and  contempt,  not  of  the  Bar 
only,  but  every  honourable  member  of  the  profession. 
Of  auch  despicaiile  conduct  as  this,  however,  the 
autlior,  happily,  never  knew  an  instance ;  but  that  it 
has  occurred  is  un (Questionable. 

Tlieae  are  the  two  principal  sources  from  which  our 
third  class  is  filled.  Tlie  remainder,  it  would  be  a 
needless  task  to  attempt  specifying  in  detail.  Some 
are  drafted  into  the  legal  from  other  professions — or 
even  businesses,  which  they  liave  quitted  in  disgust, 
either  shortly  after  entering  upon  them,  or,  after 
prosecuting  them  for  years ;  and  who  may,  perhaps, 
lie  best  designated  as  (!i|'i^a3iit  ' ;  a  few  honourably 
struggle  out  of  the  more  obscure  ranks  of  society ; 
and  of  these,  the  Bar  of  the  present  day  is  said  to 
contain  one  or  two  cheering  and,  indeed,  noble 
instances;  others  come  fresh  from  the  dainty  and 
delicate  handling  of  private  lutor^e  ;  and  very  many, 
after  that  perilous  interval  of  indecision  and  indolence 

*  "  Our  p)od  Daniel,"  m,yt  Lbe  ingenionE  nathar  of  the  '  Doctor,' 
"  had  aane  orthnt  canfideace  which  ao  usually  and  »o  uupleRSintly 
characterizes  aelf-tiughl  rata  ■■" — an  ucutv  i>h(iervaliun.  which  Fone 
uf  the  individoali  alludEd  to  in  the  text,  will  do  Kcll  (o  bear  in  mind. 
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which  foolbli  parenla  sometimes  suffer  to  elapse  be- 
tween tbe  period  of  their  children's  quitting  Gchool, 
iuid  thut  of  finally  settling;  in  a  profession.  In  such 
cases,  it  is  ofWn  an  anxious  question,  whether,  sup- 
posing his  age  to  be  somewhere  between  seventeen 
and  nineteen,  a  youth  should  be  sent 'to  one  of  the 
Universities,  or  entered  at  once  at  an  inn  of  court :  a 
point  which  should  be  referred  to  such  discreet  and 
experieiiced  members  of  loth  branches  of  the  pro- 
fession, as  may  oliance  to  be  accessible  to  the  parent. 
Dissolute  and  experidve  habits  may  be  as  easily 
acquired  at  an  inn  of  court,  as  at  the  Universities. 
Generally  speaking,  it  cannot  be  supposed  that  any 
btlter  would  hesitate  to  give  his  cliild  the  unquestion- 
able advantages  of  a  college  education,  who  had  tlie 
meaua  of  supporting  him  with  comfort,  nut  only  at, 
but  AFTKit  college.  If,  however,  the  palenue  aiigustia 
must  be  consulted, — if  it  becomes  an  ubjuct  to  put 
the  son  into  the  way  of  speedily  acquiring  a  livelihood : 
then,  the  sooner  he  is  entered  at  an  inn  of  court,  and 
settled  witli  a  pleader  or  co  nveyancer,  the  better.  He 
may  thus,  with  due  industry,  be  qualified  for  practice 
ill  three  years,  and  eligible  fur  a  call  to  the  Bur,  in  five. 
'I'he  author  is  inclined  to  think,  upon  the  whole,  after 
much  inquiry  and  reflection,  that  the  age  of  seven- 
teen or  eighteen  is  one  very  eligible  for  commencing, 
in  these  cases,  tlie  practical  study  of  the  profession. 

IhuB,  then,  from  all  tliese  quarters,  is  collected  a 
miscellaneous  throng  of  candidates  for  admission  to 
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the  Bar.  Here  is  the  confluence  of  the  streams — or 
rather,  the  starting-post,  whither — to  borrow  an  illus- 
tration from  the  turf — horses,  from  all  parts,  with  all 
characters  and  pretensions,  are  collected  for  a  great 
heat !  fVcy  however,  must  turn,  for  a  while,  from  the 
exciting  and  brilliant  race-course  to  the  all-important 
scenes  of  the  training. 


CHAPTER  III. 


ON  THE  FORMATION  OF  A  LEGAL  CHARACTER. 
PART  I.— GENERAL  CONDUCT. 


May  it  be  presumed  that,  of  those  described  in  the 
foregoing  chapter,  a  few,  conscious  of  standing  at  the 
threshold  of  the  bar  with  habits  unsettled,  characters 
immature,  and  education  incomplete,  will  listen  with 
candour  and  attention  to  the  suggestions  which  may 
be  respectfully  offered,  as  helps  towards  the  formation 
of  a  legal  character,  before  proceeding  to  what  may 
be  termed  the  strictly  business  portions  of  this  work  ? 
Surely  something  more  than  aptitude  for  the  acqui- 
sition of  law  learning  is  to  be  looked  for  in  him  who 
comes  to  the  bar  with  proper  feelings  and  objects — 
who  aspires  to  become  an  honour  to  an  honourable 
profession;  one  which  fills  so  large  a  space  in  the 
public  eye ;  which  is  fraught  with  such  heavy  respon- 
sibilities as  conservator  of  all  that  is  dear  and  valuable 
in  society — the  property,  liberty,  life  and  character  of 
every  member  of  the  community;  which  enables  a 
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man  to  become  the  greatest  blessing,  or  the  greatest 
curse,  to  bis  fellow-creatures;  which — a  very  Hippo- 
menes  to  Atalanta — at  once  supplies  its  members  with 
the  most  ennobling  incentives  to  perseverance  in  the 
path  of  rectitude,  and  the  most  incessant,  alluring,  ajid 
potent  temptations  to  deviate  from  it ;  which  affords 
almost  e<jual  scope  for  the  exercise  of  the  best  and 
basest  qualities  of  human  nature — for  integrity  and 
corruption,  for  generosity,  fortitude,  fidelity,  as  well 
as  "envy,  hatred,  malice,  and  all  uncharitableness;" 
capricious,  moreover,  and  often  tantalising  to  its  most 
worthy  votaries :  well  may  the  student,  anxiously  and 
distrustfully  pondering  all  these  things,  exclaim,  who 
is  sufBcient  for  them  !  Let  him  not  suppose  that  tlie 
above  is  an  over-wrought  picture  of  the  profession  he 
has  selected;  for  every  day's  experience  will  serve 
but  to  corroborate  its  fidelity.  Numerous  as  are,  aud 
have  been,  the  ornaments  of  our  profession,  their 
numbers  would  probably  have  been  tripled,  had  but  a 
correct  and  comprehensive  estimate  been  formed  of  it 
at  tlie  outlet — had  its  candidates  but  been  cautioned 
against  its  peculiarly-besetting  dangers,  fewer  would 
have  been  deflected  from  the  paths  of  honour  and 
integrity,  or  would  have  rested  satisfied  with  a  low 
tone  of  moral  feeling,  or  even  intellectual  mediocrity. 
Many,  quite  aware  tliat  our's  is  a  learned,  forget 
that  it  is  also  a  liberal  profession;  they  seem  to 
think  it  impossible  to  be  lawyers,  without  being  also 
mere  lawyers:  thus  when  brought  to  the  brink,  hurry- 
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iiig  down  out  of  the  translucent  waler,  witli  reptile 
propensities,  into  tbe  mire  beiicutli — tlieir  congenial 
element.  Sucb,  however,  are  the  appetencies  of 
inferior  organisation  !  These  are  the  true  petti- 
foggers !  Your  mere  lawyer  is  but  a  pettifogger ; 
and  pettifoggers  are  to  be  found  elsewhere  than 
among  the  attorneys  ;  however  they  may  contrive  to 
creep  into,  with  the  hope  of  being  at  once  disguised 
and  dignified  by,  a  wig  and  gown.     Yes,  truly — 

"  Pigmies  are  jiigmies  itill,  tboagb  perclied  ou  A.lpi '.  " 

Far  better  things,  however,  than  these,  are  hoped 
of  him  who  is  perusing  these  lines !  He  will  take 
special  care  not  to  lose  sight  of  the  duties  he  owes  to 
society,  in  those  wlitrh  he  owes  to  his  profession — to 
himself;  not  to  forget  the  heart,  in  cultivating  the 
head;  not  to  sbik  the  man  in  the  lawyer  I  It  is, 
indeed  said  of  the  law,  as  of  metaphysics  and  matlie- 
maticfl,  that  it  tends  to  deaden  the  sensibilities ;  but 
it  is  not  so.  It  is  the  undue  prosecution  of  these 
pursuits  tliat  is  attended  with  such  baneful  effects. 
But  when  to  an  exclusive  absorbing  devotion  to  the 
study  and  practice  of  the  law,  Vi  joined  a  mean, 
selfish,  grovelling  character — sucli  a  result  is  inevit- 
able. Can  it,  however,  be  said,  that  these  persons 
haw  a  heart  to  be  petrified  ? 

Thus  also  it  is  with  the  mind.  The  eye  that  is 
able  to  "  inspect  a  mite,"  is  also  able  "  to  comprehend 
the  heavens:"  but  a  molc'i  is  not  so;  and  some  men 
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bring  to  tlie  law  a  mole-eyed  mind.  Tliey,  crawling 
oft-times  from  tlieir  under-ground  darkness,  are  only 
blinded  by  the  broud  day-light;  they  are  not  formed 
for  coming  out  upon  the  open,  bright,  breezy  emi- 
nences, and  gazing  at  the  diversified  prospects  oF 
cultivation  and  refinement;  the  glorious  realms  of 
literature,  art,  science,  and  pliilosophy,  are  for  ever 
hid  from  them, — "  dark  with  excessive  bright  !  " 

Far  better  things  are  expected,  it  is  repeated,  of 
him  wlio  reads  these  pages.  He  is  not  required  to 
bring  to  the  bar  dazzling  abilities,  the  lot  of  but 
few ;  he  is,  liowever,  given  credit  for  a  frank,  manljr 
character,  both  in  heart  and  mind.  Grant,  even,  that 
lie  has  but  moderate  pretensions  to  intellect;  if, 
nevertheless,  he  be  prudent,  reasonable,  and  teach^ 
able,  he  still  has  in  him,  to  use  the  language  of  an  old 
writer,  "  the  stuff  whereof  a  right  worthy  lawyer  ii 
to  be  made,  so  it  be  but  rightly  worked  up ;"  and  by 
hetiinning  well,  bids  fair  to  overtake,  and  end  better 
than  very  many  thai  preceded  him.  The  race  is  not 
ulways  to  the  swift,  as  he  will  soon  find!  Let  him, 
then,  not  despise  the  friendly  and  practical  cautions 
that  follow ! 

I. — No  profession  so  severely  tries  the  temper  aa 
that  of  the  law — and  that  both  in  its  study  and  ita 
practice.  First,  As  to  its  study.  The  young  student 
is  perpetually  called  upon  to  exercise  calmness  and 
patience,  though  fretted  by  the  most  provoking  diffi- 
culties  and   interruptions.      He  is  apt  to  feel,  in  a 
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manner,  enraged,  when  he  finds,  from  time  to  time, 
bow  much  he  has  utterly  forgotten,  that  he  had  most 
thoroughly  learned ;  and  the  increasing  difficulties  of 
acquiring  legal  knowledge,  and  turning  it  to  practical 
account.  Do  all  that  he  can — strain  his  faculties  to 
the  uttermost — approach  his  subject  by  never  so  many 
different  ways,  and  in  all  moods  of  mind,  he  will 
nevertheless  be  sometimes  baffled  after  all;  and,  on 
being  assisted  by  his  tutor,  or  possibly  even  by  one  of 
his  juniors,  be  confounded  to  think  that  so  obvious  a 
due  could  have  escaped  him.  How  often  has  the 
poor  student,  on  these  occasions,  banged  his  books 
about,  and  shuffling  them  up,  with  perhaps  a  curse, 
rushed  out  of  chambers  in  despair  *  !  How  apt  is  the 
recurrence  of  such  mortifications  to  beget  a  peevish, 
irritable,  desponding  humour,  which  disgusts  the 
victim  of  an  ill-regulated  temper  with  himself,  his 
profession,  and  every  body  about  him  !  Now  let 
him,  from  the  first,  calculate  on  the  occurrence  of  such 
obstacles,  that  so  he  may  rather  overcome  them,  than 
suffer  them  thus  to  overcome  him.  ^'  When  you  find, 
therefore,  motions  of  resistance,  awaken  your  courage 
the  more,  and  know  there  is  some  goode  that  appeares 
not ;  vdm  endeavours  find  no  opposition.  All  crosses 
imply  a  secret  commodity :  resolve  then  to  will 
because  you  begin  not  to  will;  and  rather  oppose 
yourselfe,  as   Satan  opposes  you,  or  else  you  doe 

*  There  have  been  instances  of  even  suicide  terminating  the 
frenzy  sometimes  occasioned  by  unsuccessful  law  studies. 
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uotLing  *."  True — legal  studies  are  difficult — often, 
apparently,  insurmountable:  but  what  of  that? — 
Difficulty  is  a  friend;  the  best  friend  of  the  stu- 
dent, not  his  enemy — bis  bug-bear  !  Hear  t!ie 
philosophic  Burke.  "  Difficulty  is  a  severe  instructor, 
set  over  us  by  the  supreme  ordinance  of  a  parental 
guardian  and  legislator,  who  knows  us  better  than  we 
know  ourselves,  as  he  loves  us  better,  too.  I'ater 
ipse  co!mdi  hand  J'acilem  esse  viavt  voluit.  He  that 
wrestles  with  us,  strengthens  our  nerves,  and  sharpens 
our  skill.  Our  antagonist  is  our  helper,  This  amicable 
conflict  with  difficulty  obliges  us  to  an  intimate 
acquaintaace  with  our  object,  and  compels  us  to 
consider  it  in  all  'vta  relations.  It  will  not  suffer  us 
to  be  superticial.  It  is,"  he  adds,  "  the  want  of 
nerves  of  understanding  for  such  a  task;  it  is  the 
degenerate  fonduess  for  tricking  short  cuts,  and  little 
fallacious  facilities,  that  has,  in  so  many  parts  of  the 
world,  created  governments  with  arbitrary  powers." 
"  The  patient  man,'  says  Bishop  Hall,  "  hath  so 
conquered  himselfe  that  wrongs  cannot  conquer 
him ;  and  herein  alone  finds  that  victory  consista 
in  yielding.  He  is  above  nature,  while  he  seemes 
belowe  hiraselfe.  *  "  Hee  trieth  the  sea  after  many 
shipwrecks,  and  beats  still  at  that  lioore  wliich  he 
never  saw  opened.  *  *  This  man  only  can  turne 
necessity  into  verlue,  and  put  evill  to  good  use.     He 
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is  the  surest  friend,  tlie  latest  and  easiest  enemy,  the 
t^eBtest  conqueror,  and  so  much  more  happy  than 
others,  by  how  mucli  he  could  abide  to  bo  more 
miBerable  *."  Truly,  these  are  golden  sentences, 
worthy  to  be  ever  bortie  about  with  the  student,  as 
having  the  virtues  of  an  amulet .' 

"  When  thou  sittest  to  eat  with  a  ruler,"  says  the 
wise  man,  "  consider  diligently  what  is  before  thee : 
and  put  a  knife  to  thy  throat,  if  thou  be  a  man  given 
to  appetite."  And  so,  reverently  adopting  this  lan- 
guage, when  the  student  sits  down  to  the  study  of 
the  law,  let  him  "  put  a  knife  to  his  throat,  if  he  be 
a  msxi  given  to  "  haste  and  impetuosity  of  temper  f. 
It  will  never  do.     'Tis  no  use  to  fume  and  fidget,  and 


•  Cbuvcten  of  VirtneB  sod  Vices,  b. 

t  — "  That  Dcceisarjr  ornametit  of  i 
"  poliRicc.  Firliu  eoHtamdiarum  el  dmne 
HimUcT  portant ;  tbe  want  whereof  i>  nt 
llien:  it  not  aay  potaion  that  Rtnndeth  ir 


lawyer,"  laya  PhillipB^ 
orfi'cr-i'fn'ij  impclui  lequa- 
«db1I  disadTButoge.  *  * 
ire  in  need  of  moderation, 


than  Ihin  doth  ;  both  becaiue  it  ia  ooe  of  the  frequenteat  thai  we  Ere 
Inrabted  with,  and  the  inOEt  unruly,  as  (bat  which  doth  bear  a  away 
tner  the  rest,  and,  of  bII  othera,  hath  the  l«ut  recourse  lo  rcaaon ; 
aod  hence  it  ie  that  (he  moat  ignorant  are  most  aHected  with  this 
|>o<ion.  02  \oyujtuf  iXax'Tt  ^t^/xtrot  Bufttp"  vXtl<rTa  ii;  Afr^v 
it  doth  not  only  prejudice  baaioeas  ;  as  to  carry 
a  every  thing,  and  pnt  them  wholly  out  of  freme, 
•o  ■<  not  to  he  able  to  do  any  as  they  conld  i  aa  Cicero  aaitb,  Semper 
in  procij  abtit,  ciaa  gsli  sihil  rtcit,  nihil  coniiiltiali  fieri  polat, 
■Ml  ab  till  701  aiUuHt,  prnhari.  *  *  But  is  likewise  hurtfnl  to  Ibe 
bod; ;  for  aaith  Seneca,  /r<a  e:titii»  furor  est,  el  idea  ira  I'Uaiida  til, 
mm  immuIeTatioiiiteaHta,  irdrl  lanitiiHi."  This  one  defect,  where 
it  glial  footing,  shall  matt  all  other  vlrtooi  lud  parta,  be  they  neier 
so  etceUcDl  and  adorning." — Stn.  Lef.  Ratio,  pp.  43,  45. 
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try  to  enter  into  its  secrets,  as  the  angry  housekeeper, 
who  having  got  hold  of  the  wrong  key,  pushes,  shakes, 
and  rattles  it  about  in  the  lock,  till  botli  are  broken 
and  the  door  still  unopened.  Take  time,  eager 
student  * ;  for  there  is  a  time  for  every  thing,  even 
in  the  law :  a  time  for  study,  and  a  time  for  relaxation. 
Tlie  clearest  and  strongest  eyes,  by  too  long  exertion, 
become  over-strained,  and  every  thing  is  misty  and 
confused.  So  is  it  with  the  mind.  You  can  do 
nothing  invitd  Minervd.  Are  you  foiled,  after  hours, 
it  may  be,  of  patient  thought  and  research?  Quit 
your  books ;  put  on  your  hat  and  gloves ;  take  your 
stick  into  your  hands,  and  sally  forth  in  search  of  air 
and  exercise,  wherewith  to  recruit  your  exhausted 
spirits.     After  but  a  brief  interval,   you  will  come 

*  **  There  can  be  no  study  without  time,"  says  South  ;  **  and  the 
mind  must  abide  and  dweU  upon  things,  or  be  always  a  stranger  to 
the  inside  of  them.  There  must  be  leisure,  and  a  retirement,  soli- 
tude, and  a  sequestration  of  a  man*s  self  from  the  noise  and  toil  of 
the  world."— -SoM^A,  voL  ii.  p.  347. 

**  Sir  Matthew  Hale,"  says  Bishop  Burnet,  "  was  naturally  a  quick 
man ;  yet,  by  much  practice  on  himself,  he  subdued  that  to  such  a 
degree,  that  he  would  never  run  suddenly  into  any  conclusion  con- 
cerning any  matter  of  importance.  Festina  lentb  was  his  beloved 
motto,  which  he  ordered  to  be  engraved  on  the  head  of  his  staffs  and  was 
often  heard  to  say  that  he  had  observed  many  witty  men  run  into  great 
errors,  because  they  did  not  give  themselves  time  to  think,  but,  the 
heat  of  imagination  making  some  notions  appear  in  good  colours  to 
them,  they,  without  staying  till  that  cooled  were  violently  led  by  the 
impulses  it  made  on  them ;  whereas  calm  and  slow  men,  who  pass 
for  duU,  in  the  common  estimation,  could  search  after  truth  and  find- 
it  out,  as  with  more  deliberation,  so  with  more  certainty." — Life  of 
Hale,  pp.  86,  87. 
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back  in  cheerful  mood;  your  head  cleaved,  your 
temper  cooled,  and  the  difficulty  disappears  in  a  trice  ! 
<<  A  man  must  use  his  body,"  says  Lord  Hale,  '^  as  he 
would  his  horse  and  his  stomach;  not  tire  them  at 
once,  but  rise  with  an  appetite  * ; "  and  this,  if  it  be 
only  for  temper's  sake,  to  render  the  study  of  the 
kiw  a  pleasure,  instead  of  a  plague. 

Its  practice,  secondly^  by  these  means  will  lose 
many  asperities.  The  young  practitioner  must  not 
fret  at  the  delay  of  business :  and,  above  all~--not  at 
this  trying  period  only,  but  throughout  his  career — 
oh,  let  him  "  beware  of  jealousy  ! "  "  Puisse, 
Messieurs,"  said  M.  Dupin  atnSy  addressing  his 
brethren  of  the  Bar,  in  1829,  <^  cette  emulation  se 
d^velopper  de  plus  en  plus  au  milieu  de  vous,  mais 
sans  jamais  alterer  le  sentiment  de  la  confraternity ! 
C'est  assez  vous  dire  qu^il  faut  se  garder  de  1'  envie : 
eile  rend  plus  malheureux  encore  ceux  qui  I'^prouvent 
que  ceux  qui  en  sont  I'objet.  U  envie  degrade 
I'envieux;  car  il  ne  fonde  son  elevation  que  sur 
Tabaissement  ou  1' humiliation  d^autrui;  tandis  que 
r  Emulation,  en  laissant  aux  autres  tout  leur  merite, 
nous  inspire  seulement  le  louable  d^sir  de  faire  encore 
mieux  f ." 

He  that  brings  to  the  law  a  disposition  that ''  pines 
and  sickens  at  another^s  joy,"  an  eye  jaundiced,  a 

♦  Seward* fl  Anecdotes,  voL  ir.  p.  416. 

t  Ditcoun  pron.  a  V  Ouvertnre  des  Conf.  de  la  Bibliotheque  des 
Avocats. — ^Th^mis,  tome  dixieme,  p.  568. 
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heart  blighted  with  envy, — however  great  may  be 
his  ieaming,  however  splendid  his  talents,  will  cer- 
tainly lead  the  life  of  a  fiend.  "  The  envious  man," 
says  Bishop  Hall,  "feeds  on  other's  evils,  and  liatli 
no  disease  but  his  neighbour's  welfare. — Finally,  liee 
is  an  enetnie  to  God's  favours,  if  they  fall  beside 
liimself;  the  best  nurse  of  ill  fame;  a  man  of  the 
worst  diet,  for  he  consumes  himself,  and  delights  in 
pining;  a  thorn-hedge  covered  with  nettles;  a  peevish 
interpreter  of  good  things;  and  no  other  than  a  lease 
and  pale  carcase  quickened  with  a  fiend."  The  tor- 
ments of  the  Inquisition  will  be  light  and  tolerable 
to  those  which  he  must  endure.  Ob,  'tis  a  pitiful, 
a  despicable,  a  horrid  propensity  that  some  have  of 
going  about  sneering,  detracting,  toad-spitting,  at 
their  more  successful  brethren, — "  uttering  innuendoes 
cursed"  against  merit,  wherever  it  shows  itself  I  Do 
YOU,  reader,  ever  feel  these  demoniacal  promptings? 
Then  in  this  case,  also,  you  bad  better  "put  a  knife 
to  your  throat,"  for  your  very  soul  is  cankering 
within  you.  But  no,  we  will  not  insult  you  by  such 
a  supposition.  Strive,  if  strife  be  needful,  to  cul- 
tivate a  manly,  frank,  and  generous  spirit !  Do  not 
let  your  fellows,  when  they  rejoice,  rejoice  at  t/our 
cost;  "joy  rather  with  their  joy," — give  the  cordial, 
cheering,  sincere  look,  and  ready  liand  of  congratu- 
lation, to  successful  merit,  wherever,  whenever  it 
appears  I  If,  at  such  times,  a  sudden  excruciating 
twinge  should  be   felt,   then  say   with  one  of  old. 
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"  down,  down,  devil," — for  you  may  be  sure  fliat 
your  greatest  enemy  is  at  work  within.  The  victory 
you  thus  achieve  will  be  really  a  glorious  one,  as 
the  struggle  is  severe,  though  secret;  and  a  series  of 
such  victories  will  erect  you  into  a  noble  character ! 
Emvlation — the  very  life-spring  of  honourable  ex- 
ertion at  the  Bar — is  thus  accurately  distinguished 
by  Bishop  Butler  from  the  base  quality  of  which  we 
have  been  speaking : — 

^^  Emulation  is  merely  the  desire  and  hope  of 
equality  with,  or  superiority  over,  others,  with  whom 
we  compare  ourselves.  To  desire  the  attainment  of 
this  equality,  or  superiority,  by  the  particular  means 
of  others  being  brought  down  to  our  level,  or  below 
it,  is,  I  think,  the  distinct  notion  of  envy.  From 
whence  it  is  easy  to  see,  that  the  real  end  which  the 
natural  passion,  emulation,  and  which  the  unlawfid 
one,  envy,  aims  at,  is  the  same :  namely,  that  equality^ 
or  superiority;  and,  consequently,  that  to  do  mischief 
is  not  the  end  of  envy,  but  merely  the  means  it  makes 
use  of  to  attain  its  end  *.'" 

But  once  more.  You  will  sometimes  meet  with 
very  unreasonable  men,  both  among  your  brethren 
and  clients,  as  well  in  public  as  in  private.  A  cut- 
ting unkind  expression  may  fall,  in  a  moment  of 
irritation,  even  from  the  placid  Bench ;  your  leader, 
charged  with  the  exciting  cares  of  conducting  his 

•  Works,  vol.  ii.  p.  43. 
F 
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case,  may  treat  you  sharply,  and  perhaps  rudely ;  aiid 
your  client,  broiling  beneath,  may  grow  testy  and 
iinreasooable.  All  these,  undoubtedly,  are  exqui- 
sitely trying  and  provoking;  but  not  to  him  who 
bears  about  with  him  the  tatismau  of  an  even  and 
well-regulated  temper !  The  author,  some  time  ago, 
beard  a  judge  in  open  court  utter  an  extremely  severe 
and  uncalled  for  sarcasm  agaiust  a  very  able  and  well 
known  counsel.  The  latter,  however,  ready  as  he 
was,  littered  not  a  word  in  reply,  but  fixed  upon  tfae 
judge,  for  a  moment,  a  steadfast  unwavering  lot 


n  cold  rabulitful  eye," 


upon  tae   j 


and  then  calmly  proceeded  with  his  argument,  as  jf 
he  had  not  been  interrupted.  He — the  judge — the 
whole  court  felt  where  the  triumph  was  !  Suppose, 
now,  instead  of  exhibiting  this  admirable  self-pos- 
session and  command  of  temper,  he  had  flounced 
about,  and  entered  into  an  unseemly  altercation  with 
the  Bench ! 

Then  as  to  tlie  ill-humour  of  your  senior :  really 
it  is  surprising,  all  things  considered,  tliat  it  is  so 
rarely  displayed.  A  manly  mind  will  make  allow- 
ances for  the  occasional  hastiness,  the  unguarded 
expressions,  of  a  man  that  is  half  beside  himself  witli 
the  anxiety  and  excitement  of  conducting  an  im- 
portant case  in  court.  A  temperate  and  timely 
expostulation — a  firm  remonstrance— will  soon  set 
very  ugly  matters  straight;  while  a  snarling,  captious, 


audaciuus,  truculent  demeanour,  wilt  only  expose  its 
eiiibilant  to  worse  treatment — to  merciless  contempt 
ud  riilicule.  It  is  possible  to  mistake  rutleoess  fur 
V7[,  and  iiisuIeiiCG  for  spirit.  Let  tLe  young  counsel, 
n  he  will,  resolve  never  to  submit  to  a  real  insult 
from  any  man,  be  he  wlio  or  what  he  may  -he  will 
fce  very  contemptible  if  lie  do ;  but  let  him  also  re- 
Mlve  never  to  offtr  an  insult,  or  be  quick  at  taking; 
loffence.  If  he  do  so,  if  he  be  such,  he  will  be  a  fool 
s  pains,  and  will  meet  with  u  fool's  treatment. 
Conduct  yourself  with  similar  discretion  and  forbear- 
luce  towards  clients.  The  anxieties  and  responsi- 
ifcilities  uliicli  they  have  to  bear  are  very  great;  the 
exigencies  on  which  they  consult  you  sudden,  and 
JMHoelimes  even  alarming;  aud  the  temper  must  be 
Itngelici  that  will  not  occasionally  be  "  screwed  be- 
yond its  pitch."  Not  that  you  are  to  assume  a 
nnging,  servile,  sycophantic  bearing,  which  (hey 
irill  be  the  first  to  see  through,  and  despise;  be  you 
from  this  "  far  as  the  poles  asunder."  There  never 
ret  was  a  client  either  gained  ur  retained  by  "  court- 
r,"  as  it  is  termed — by  any  poking  underhand 
ons — that  was  not  a  very  weak,  or  very-.vain  man ; 
1  who  did  not,  sooner  or  later,  turn  tyrant.  Really 
espectable  solicitors  arc,  of  course,  unapproachable 
r  such  jmltry  means.  But  this  is  a  digression. — 
IV'hcn  you  are  engaged  with  clients,  be  calm,  patient, 
Ud  collected;  bear  in  mind  the  advice  given  by 
Lord  Bacon :  "  Give  good  hearing  to  thu^e  that 
f2 
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give  the  first  information  in  business,  and  rather 
direct  them  in  the  beginning^  than  interrupt  them  in 
the  contintumce  of  their  speeches  ;  for  he  that  is  put  out 
of  his  own  order  will  go  forward  and  backward,  and 
be  more  tedious  while  he  waits  upon  his  memory 
than  he  could  have  been  if  he  had  gone  on  in  his  own 
course ;  but  sometimes  it  is  seen  that  the  moderator 
is  more  troublesome  than  the  actor  *."  Finally,  a 
good  temper  is  an  inestimable  advantage  to  a  lawyer, 
old  and  young ;  and  will  carry  him,  as  it  were  with 
rail-road  ease,  comfort,  and  rapidity,  over  all  obstruc- 
tions, to  the  end  of  his  journey ;  it  will  lengthen  his 
life  as  well  as  make  it  happy.  A  bad  one  will  strew 
his  way  throughout  with  thorns, — will  convert  every 
one  with  whom  he  has  to  deal  into  an  enemy,  and 
himself,  in  short,  into  his  greatest. 

"  The  thorns  which  I  have  reaped,  are  of  the  tree 


I  planted.    They  have  torn  me,  and  I  bleed  !  *' 

XL  The  general  conduct  of  the  law-student  is  a 
matter  of  high  concernment,  depending  upon  native 
tendencies,  education,  and  association.  It  would  be 
a  thankless  task  to  dwell  at  large  upon  so  trite  a 
topic:  nevertheless,  the  author  ventures  to  oflFer  a 
few  practical  suggestions — the  results  of  no  incon- 
siderable observation. 

First,  our  profession  unavoidably  oflFers  very  dan- 
gerous facilities  for  dissipation.     The  reader  need 

*  Bacon's  Essays— of  Dispatch. 
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101  &lart  off  under  tlie  apprehenBion  of  a  sermon ;  but 
'ei  liim  hear  to  be  remimied,  tliat  every  year  of  his 
f^al  life  will  give  him  cause  to  rejoice  at,  or  rejjret 
tie  want  of,  early  sobriety  of  conduct,  and  consistency 
of  cliaracter.  "Pho!"  may  exclaim  a  mettlesome 
joung  reader,  "  let  me  alone,  for  that !  There  are 
fish  tiial  never  swim  so  well  as  in  troubled  waters; 
and  there  are  men  who  compensate  for  days  of  hard 
(tudy  by  nights  of  debauchery."  True;  there  mavi 
possibly,  be  a  few  who  succeed  in  their  studies,  and 
even  profession,  in  spite  of  their  systematic  proHi- 
gocy;  whose  minds  have  tlie  power  of  settling  ar 
w-ill  upon  any  subject  proposed  to  tliem;  whose  iron 
constitutions  are  impervious  to  the  drippings  of  daily 
dissipation;  with  whom 

"  GatU  Ron  oral  lapidem  aape  cadendo," 

But  do  tliey  never  hear  of  men  breaking  down  most 
■uddenly  and  unaccountably  in  the  very  prime  of 
life, — in  the  very  moments  of  success?  The  seeds 
Bown  in  a  hard  constitution,  by  debauchery,  may  be 
Jong  in  germinating — but,  alas,  when  least  expected, 
tlic  baleful  crop  makes  its  appearance;  and  then  the 
beort  aches  witli  remorse  at  the  revived  recollections 
of  early  misconduct ;  amid  the  horrors  of  early  decline 
dread  consumption — the  heart  is  left  to  Us  own 
bitterness, — destitute  of  hope  for  the  future,  or  con- 
•ohition  for  the  past.  To  say  nothing  of  moral  or 
digioua  conaiderations,  could  the  eye  of  the  young 
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law-student  be  brought  to  look  steadily  forward  for 
ii  few  years,  and  gee  Low  headly  his  bodily  and 
mental  energies  will  be  taxed  in  the  discharge  of  hi* 
professional  duties,  how  he  would  husband  thei 
How  he  would  "  prepare  for  a  rainy  day,"  by  doing 
early  justice  to  his  constitution  ! 

As  for  one  of  the  grosser  besetments — intempe- 
rance— intoxication, — that  is  now  becoming  a  vulgar 
vice ;  a  circumstance  that  will  weigh  more  in  tht 
estimation  of  some  than  all  other  considerations  p 
together.  How  can  a  man  sit  down  hopefully  to  hiv 
studies,  whh  his  system  disordered,  Lis  temples  throb- 
bing. Lis  head  swimming,  his  eyes  strained  and  blooit 
sliot  with  over-night  excesses  'I  Is  this  the  way  to  fit 
a  student  for  his  studies  ?  To  render  ihcm  easy  and 
attractive  ?  How  can  the  mind,  polluted  and  choked 
with  associations  derived  from  incessant  scenes  of  riot 
and  excess,  "  cleanse  "  itself  "  of  that  perilous  stuff  thtf 
weigLs  upon  the  heart ! "  Passing  by  the  consequence! 
of  sucL  conduct  upon  his  own  mind,  with  whal 
mortal  peril  is  it  fraught  to  Lis  cLaracter — his  repu^ 
tation  !  Is  it  of  consequence  to  the  young  counsel  to 
aland  well  wilh  solicitors,  and  others  who  are  likely  t 
put  business  in  his  way?  Then  let  him  beware  how 
he  so  fatally  compromises  himself,  as  to  indulge 
dissolute  habita,  which  are  soon  known  and  noised 
abroad.  Reports  of  this  sort,  wheilier  well  or  ill- 
grounded,  are  like  water  spilled  on  the  ground — no) 
to  be  gathered  up  again  !    It  is  of  iLe  last  importan<Mt 
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to  our  Student  to  acquire  early  the  character  of  a 
steady  working  man.  There  are  undoubtedly  persons 
of  brisk,  lively  parts,  who  think  otherwise.;  to  whom 
it  is  extasy  to  swagger  about  in  the  streets,  at  all 
hours,   in   dandified  costume*  and  raiEsh  company. 


*  How  different  all  this  from  Sir  Matthew  Hale  I  who,  on  com- 
mencing his  studies — **  discarding  his  gay  clothing,  assumed  a 
plain  and  student-like  habit."  [This,  however,  he  carried  to  the 
other  extreme,  **  exhibiting  the  greatest  negligence  in  his  personal 
appearance ;  insomuch  that  on  one  occasion  he  was  impfetted  as  a  fit 
person  to  serve  his  Majesty,  and  was  released  only  in  consequence 
of  being  recognised  by  some  passing  acquaintance." — Rose.  Lives.^ 

**  The  Lord  Keeper  Guilford's  youthful  habits,*'  observes  Roger 
North,  '*  were  never  gay,  or  topping  the  mode,  like  other  Inns  of 
Court  gentlemen,  but  always  plain  and  clean,  and  showed  somewhat 
of  firmness  or  solidity  beyond  his  age.  His  desire  was  rather  not  to 
be  seen  at  all,  than  to  be  marked  by  his  dress.  In  these  things,  to 
the  extreme  was  his  aim :  that  is,  not  to  be  censured  for  a  careless 
sloven,  rather  than  to  be  commended  for  being  well-dressed." 

'*  The  students  habit,  likewise,"  quoth  old  Phillips,  **  ought  to  be 
decent  and  neat,  not  gay  and  apish  :  nor  may  he  spend  any  part  of 
the  time  allotted  for  study  in  a  curious  and  antic  dress,  which,  after 
all  the  pains  bestowed,  doth  not  become  a  man.  Neither  is  it  only 
an  effeminate  part,  but  is  likewise  a  sure  sign  that  they  are  frothy 
and  empty,  and  accordingly  resolved  to  put  a  good  face  upon  the 
ntatter,  and,  peacock-like,  to  place  their  worth  and  excellency  on 
their  outside; — of  whom  Seneca  saith  *  NosH  eompluret  juvenet 
v€tti  et  caneA  nitidos  de  capnUa  totat  nihU  ab  Wis  speraveris  forte, 
nihil  soiidum.** — Stu.  Leg,  Ra,  p.  40,  41. 

**  Sir  Matthew  Hale,"  says  Burnet,  **  was  a  great  encourager  of 
all  young  persons  that  he  saw  followed  their  books  diligently;  to 
whom  he  used  to  give  directions  concerning  the  mode  of  their  study, 
with  a  humanity  and  sweetness  that  wrought  much  on  all  that  came 
near  him  :  and  in  a  smiling  way  he  would  admonish  them  if  he  saw 
any  thing  amiss  in  them  ;  particularly  if  they  went  too  fine  in  their 
clothes,  he  would  tell  them  it  did  not  become  their  profession.     He 
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wliiffing  cigars  with  an  impudent  tur,  talking  town 
slang,  and  insulting,  possibly,  female  passengers ;  to 
frequent  low  taverns,  gamin g-liouses,  theatres,  and 
race-courses.  This  is  certainly  one  way  of  learning 
life — of  acquiring  a  knowledge  of  men  and  manners, 
and  so  preparing  the  scion  of  the  Bar  for  the  displays 
of  Nisi  Prius ! — Oh,  that  the  student  would  lay  tliese 
things  to  heart — that  he  would  early  eschew  scenes 
and  conduct  so  pregnant  with  mischief  to  all  his 
best  interests ;  and,  above  all,  he  prudent  in  the 
selection  of  his  associates  ! — Let  him  ponder  a  memo- 
rable passage  which  is  to  be  found  in  the  life  of  Sir 
Philip  Sidney. 

"  Algernon  Sidney,  in  a  letter  to  his  son,  says  that 
in  the  whole  of  his  life  he  never  knew  one  man,  of 
what  condition  soever,  arrive  at  any  degree  of  reputa- 
tion in  the  world,  who  made  choice  of,  or  delighted  in 
the  company  or  conversation  of  those  who  in  their 
qualities  were  inferior,  or  in  their  parts  not  much 
superior,  to  himself." 

And  one  scarce  less  notable,  in  Roger  Nortli's 
Discourse : — 

"  The  fate  of  men's  lives  is  too  often  determined 


iTBi  not  plensed  to  s«e  atudentti  wear  long  jierriwigs,  or  attorneys  go 
with  sworda  ;  80  thai  such  young  m<;n  aa  would  nut  be  pergusded  to 
[lart  with  those  vanities,  wliea  tiiey  went  (o  Aim,  laid  them  aiide. 
and  went  as  plnin  as  they  Coold,  to  avoid  the  reproof  which  ihey 
knew   they  might  otherwise  cipecl." — BUTntl'a  Life  of  Halt,  pp. 

ys.  Hi). 
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good  or  evil,  by  tlieir  company ;  and  as  tbe  choice 
company  is  more  nice  and  difGcidt,  so  are  the 
liazards  of  young  gentlemen's  swinging  into  utter 
perdition  greater;  but  a  shident  of  the  law  hatli  more 
tlian  ordinary  reason  to  be  curious  in  his  conversation, 
and  to  get  such  as  are  of  his  own  pretension,  that  is 
to  study  and  improvement,  and  I  will  be  bold  to  say 
■HmX  they  shall  improve  one  another  by  discourse  as 
CBUcli  as  all  their  other  study  without  it  could  Im- 
prove them  *." 

Gay  life,  and  gay  companions,  cannot  be  kept 
without  money:  and  many  are  tbey  who  have  pur- 
chased a  few  months'  pleasure,  as  it  is  called,  with 
iture  years  of  vexation  and  inextricable  embarraas- 
lents  ! — But  it  is  useless  :  we  are  called  prosers  ! — 
Oh,  then,  the  delights  of  being  in  debt  J  of  dodging 
duns,  of  gulling  creditors, — occupations  admirably  cal- 
culated to  give  respectability  to  the  character,  and  com- 
iure  to  the  thoughts !  There  is  nothing,  sure,  that 
tts  such  an  edge  upon  attention,  that  so  whets  the 
/■^petite  for  abstruse  pursuits,  as  the  apprehension  of 
an  arrest— the  'delicious  agony' — the  suspense,  of 
borrowing  money,  and  secret  visits  to  the  pawn- 
broker !  The  repose  and  seclusion  of  a  sponging- 
liouse  are  capitally  adapted  for  the  perusal  of  such 
legal  bagatelles  as  Fearne  on  Contingent  Remainders 
id  Executory  Devises — and  afford  the  utmost  ^cili- 
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ties  for  learning  all  the  nice  and  various  law  of  arrest  f 
Verily  an  ounce  of  experience  is  worth  a  ton  of 
speculation  ! — But  what  will  you  do,  let  it  be  respect- 
fully asked  of  him  who  does  not  happen  to  command 
the  purse  of  a  family  Croesus,  when  you  come  to 
eonimence  business  ?  How  are  you  to  lay  in  a  library  ? 
To  take  proper  chambers?  To  keep  clerk  and  laun- 
dress? To  purchase  your  annual  certificate?  To  livf, 
after  all  this  ?  What  cruel  folly  thus  to  embroil  your- 
self at  the  very  outset ! 

Scconrllt/. — If  the  student  lias  access  to  'good 
society,'  as  it  is  called,  let  him  be»"dre  of  yielding  to 
its  insidious  encroachments  upon  his  time  and  health. 
If  he  really  work  hard  during  the  day,  how  can  he 
stand,  either  physically  or  mentally,  the  escitement, 
and  consequent  exhaustion,  of  incessant  dinner  and 
night  visiting  ?  He  will,  however,  soon  find  this  out 
for  himgelf ;  that  he  cannot  long  serve  two  masters, 
law  and  fashion ;  that  if  he  would  become  a  good 
lawyer,  he  must  drop  the  bun  vlvaiit  and  fine  gentle- 
man. It  soon  gets  noised  about  that  Mr.  So  and  Sn 
is  "a  delightful  fellow," — "always  out," — "goes  into 
the  best  society,"  &c.  &c.  &c. ;  and  solicitors  are  too 
considerate  to  think  of  disturbing  such  enjoyments ! 
Not  that  th^  student  should  morosely  exclude  himself 
altogether  from  cheerful  and  elegant  society — far, 
very  far  otherwise ;  but  there  is  moderation  in  all 
things ;  a  medium  between  a  rake  and  a  recluse. 

Thirdlif. — Tlie    same    prudence  which   teaches  a 
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young  man  to  avoid  squandering;  his  Lours  in  tlie 
frivolous  occupations  of  pleasure- hunting',  will  also 
enable  him  to  preserve  a  "  moderation,  discretion,  and 
forbearance,  in  his  very  work."  Let  him  economise 
his  time,  for  the  purpose  of  study,  if  he  will ;  but  let 
him  apportion  that  time  wisely.  There  cannot  be  an 
error  more  ej^regious  than  that  wliich  is  often  to  be 
met  witb  in  eager  law  students  at  the  commencement 
of  tbeir  studies — that  of  poring  over  their  books  from 
moraing  to  night,  utterly  careless  of  health, — of  the 
means  of  jireserving  both  body  and  mind  ;  thus  wear- 
ing themselves  out  at  tlie  very  beginning,  "well- 
nigh  chancing  shipwreck  at  starting,"  as  some  of  our 
greatest  lawyers  have  had  to  lament, — and  that,  too, 
by  unprofitable  labour.  Let  not  our  student  think  it 
a  worthy  thing  to  be  able  to  boast  of  reading  *'  so  many 
hours  a  day," — eight,  twelve — it  may  be  sixteen  : 
whoever  hears  him,  will  but  pity,  or  despise  him,  and 
think  very  little  better  of  him  than  if  he  boasted  of 
being  bo  long  employed  in  eating.  Indeed  lie  miglit 
as  well  I  Does  it  never  occur  to  him  that  mental  food 
as  much  requires  digestion  as  bodily  food?  The 
very  beasts  that  perish  are  wiser  tliau  to  act  thus : 
they  may  eat,  even  voraciously — but  once  satisfied, 
they  lie  down  to  sleep,  if  left  to  themselves.  Stuffing 
und  cramming,  according  to  the  manner  of  some,  may 
ensure  tlie  painful  turgidity  of  an  ill-used  turkey ;  but 
can  never  conduce  to  the  healthy  development  and 
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discipline  of  llie  liuman  understanding*.  Lord  Coke's 
significant  words — "  prapostera  lectio,"  the  too  am- 
bitious student  would  do  well  to  meditate  u]ion.  Five, 
or  at  tlie  very  moat  six  liours  a  day,  of  tlioughtful 
reading,  of  real  work,  will,  generally  speaking,  suffice 
for  the  youtbful  student,  unless  he  means  early  to 
incapacitate  himself  for  prosecuting  his  studies.  Non 
iptam  midta,  aed  qunm  Tnultum,  should  be  inscribed 
upon  his  study  door.  Lord  Hale  said,  "  that  be  studied 
sixteen  hours  a  day  for  the  first  two  years  after  he 
came  to  the  Inn  of  Court,  but  almost  brouglit  himself 
to  bis  grave,  tliougli  he  was  of  a  very  strong  con- 
stitution, and  after  reduced  himself  to  eight  hours; 
bvi  that  he  would  nnf  advise  any  body  to  so  much  :  that 
he  thought  stx  hours  a  day,  with  attention,  and 
constancy,  was  sufficient ;"  adding  the  words  already 
ijuoted,  "  that  a  man  must  use  his  body  as  he  would 
his  horse,  anil  his  stomach,  not  tire  him  at  once,  but 
rise  with  an  appetite  f ." 

•  "  I  had  lieard  much  of ,"  laid  bo  eminent  pereoo  to  the 

author,  alluding  to  n  young  man  who  had  recently  entered  upon 
public  life. — "  and  was  dUptiied  to  think  well  of  him.  till  I  heard 
him  siy  tbat  far  the  laeC  four  years  tie  liad  bkad  fourleen  Aourj  ii 
dag!  I  have  never  [bought  anything  of  lum  since.  Prom  that  time, 
whatever  I  have  seea  ot  known  of  him,  has  convinced  me  that  he 
jpoke  truly. " 

t  Pew.  Anec.  vol.  iv.  p.  '116.  Tbia  Baying,  by  the  way,  is  taken 
by  Lard  HaJe  from  the  writings  ot  Bishop  Hail. — See  Epiit. 
Decad.  V.  Ep.  viii.  "  Tlie  attempts  to  parcel  oat  a  partlculal 
period  of  the  day,"  lays  a  judioioua  commentator  on  Roger 
North's  diicoarfc.  "  or  a  certain  number  of  hours  as  sufficient  for 
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There  is  one  point,  however,  concerning  the  due 
^^conomy  and  disposal  of  his  time,  which  yet  remains 
to  be  ui^ed  most  strenuously  upon  the  young  lawyer, 
^nd  that  is,  early  rising.     The  author  is  one  of 
those  who,  through  too  long  neglect  of  this  invaluable 
liabit,  has  suffered  much  inconvenience ;  but  who  for 
the  last  few  years  has  so  iar  cultivated  it,  as  to  give  him- 
self cause  for  abundant  self-congratulation.     Experto 
igitur  crede. — Those  who  have  been  accustomed  to 
the  enervating  habit  of  lying  in  bed  till  nine  or  ten 
o'clock,  must  turn  over  a  new  leaf,  on  entering  our 
profession.     To  say  nothing  of  business  beginning, 
in  court  even,  punctually  at  ten,  and  the  consequent 
necessity  of  dressing,  breakfasting,  and  preparing  for 
transacting  it, — why  will  not  the  student  accustom 
himself  to  such  a  habit   before-hand?     Why   not 

the  study  of  the  law,  are  perfectly  nugatory ;  it  is  as  though  a 
physician  were  to  prescribe  a  certain  dose  of  medicine  for  all  his 
patients,  without  regard  to  their  age,  strength,  or  constitution. 
*  Four  hours  in  a  morning,  close  application  to  his  books,*  says 
Mr.  North,  '  is  the  sufficient  quantum ; '  while,  according  to  Sir 
Eardly  Wilmot,  '  ttjr  hours  of  serere  application'  is  necessary. 
There  are,  no  doubt,  cases  in  which  four  hours'  study  would  be 
more  than  sufficient,  and  others  in  which  six  hours  would  not  be 
enough.  It  is  not  uncommon  to  see  a  man  of  quick  apprehension 
and  powerful  memory  more  effectually  mastering  the  study  with  a 
small  devotion  of  his  tim6,  than  another  individual  of  a  duller 
inteUect,  whose  labours  are  unceasing.  The  only  mode,  therefore, 
of  judging  whether  a  sufficient  time  is  devoted^  to  the  study,  is  by 
examining  the  progress  made.*' — Note*  and  IlluitrcUuma  to  Roger 
N&rtK't  Discourse,  pp.  58,  59,  (note  6). — **  Sir  Henry  Finch,"  says 
North  (p.  8),  '*  used  to  say,  study  all  the  morning,  and  talk  all  the 
afternoon  1  '* 
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secure  an  orderly  disposition  of  his  time  through  the 
day,  by  beginning  it  well  ?  A  fortnight's  perse- 
verance in  rising  early — say  at  seven,  and  eventually 
at  six  o'clock,  wiU  enable  liim  easily  to  form  a  habit 
that  will  bring  him  blessings  incalculable  in  after  life. 
Look  at  the  time  he  will  gain  by  it !  Two  or  three 
of  the  very  best  hours  of  every  day;  when  he  is 
retreshed  both  in  body  and  mind, — when  all  around 
is  silent  and  peaceful,  provocative  of  meditation, — the 
great  glaring  world,  not  yet  awoke  from  its  slumbers, 
neither  distracting  him  with  iis  own  hubbub,  nor  send- 
ing its  emissaries  to  disturb  or  seduce  him !  It  will 
enable  Lim  to  get  through  every  day's  business, 
however  difficult  and  miscellaneous,  leisurely  and 
methodically ;  for  how  tf  iie  it  is,  that  he  who  loses 
an  hour  in  the  mornii^^,  generally  wastes  the  re- 
minder of  the  day  in  running  after  it !  Not  that 
the  student  need  fasten  upon  his  law-books  the 
moment  he  rises  from  bed, — that  will  be  a  matter 
of  choice:  but  to  whatever  subject  he  devotes  bis 
energies,  those  energies  will  be  assuredly  at  their 
best.  Hearken  to  the  cheering  and  spirit-stirrino- 
strains  of  Milton ! 

"  My  morning  haunts  are  where  they  should  be, 
at  home ;  not  sleeping,  or  concocting  the  surfeits  of 
an  irregular  feast,  but  up  and  stirring :  in  winter, 
often  ere  the  sound  of  any  bcH  awaken  men  to 
labour,  or  to  devotion  ;  in  summer,  as  oft  as  the  bird 
that  first   rises,  or  not  much  tardier,  to  read  good 
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authors,  or  cause  them  to  be  read  *,  till  the  attention 
be  weary,  or  the  memory  have  its  full  freight ;  then 
with  useful  and  generous  labours  preserving  the 
body's  health  and  hardiness,  to  render  lightsome, 
clear,  and  not  lumpish  obedience  to  the  mind,  to  the 
cause  of  religion  and  our  country — liberty,  when  it 
shaU  require  our  firm  hearts  in  sound  bodies  to  stand 
and  cover  their  station  f . " 

This  habit  of  early  rising,  however,  be  it  observed, 
will  demand  the  accompaniment  of  early  retiring ,  if  it 
is  to  be  kept  up,  advantageously.  And  what  of  this  ! 
Is  it  a  thing  to  be  regretted  ?  No,  but  rather  beloved 
and  welcomed  as  a  salutary,  peace-giving,  blessed 
necessity ! 

In  a  word :  if  our  student  has  not  resolution  enough 
to  commence  his  legal  career  with  early-rising,  we 
shall  well  nigh  give  him  up  ! 

Then,  again,  let  the  student  firmly  resolve  to  abstain 
from  his  professional  or  other  labours  on  the  sabbath- 
day.  We  urg9  not  this  topic  on  any  religious  grounds, 
those  he  will  find  elsewhere  than  in  such  a  work  as 
this;  but  purely  on  those  of  prudence  and  expe- 
diency. Let  him  shut  up  all  his  books,  and  put  away 
his  papers,  on  the  Saturday  night,  resolving  not  to 
look  upon — ^not  to  think  of  them  (except  in  rare  cases) 
till  the  following  Monday.  His  mind  must  have  an 
interval  of  rest  /  and  this  day  is  set  apart  for  such  a 

'*  A  touching  aUusion  to  his  blindness. 
+  Prose  Works. 


112  FORMATION  OF  A  LEGAL  CHARACTEH. 

purpose,  amongst  others  and  Kiglier,  witli  infinite 
wisdom  and  goodness.  God  forbid  that  the  student 
should  be  expected  to  convert  this  "  day  of  rest "  into 
one  of  religious  labour,  gloom,  and  uneasioesB.  The 
"  sabbath  was  made  for  mail,  not  man  for  the  sab- 
bath;" Itut  can  there  he  a  more  just  and  noble  exer- 
cise than  that  of,  at  least  once  in  the  day,  attending 
in  the  House  of  tlie  God  that  made  him,  and  will  liere- 
after  judge  htm, — ridding  himself  of  the  distracdons, 
purifying  himself  from  the  pollutions  of  worldly 
thoughts,  and  cherishing  lliose  of  devout  hope  and 
tliankfulness  ?  Is  example  necessary  ?  Amongst  a 
"  cloud  of  witnesses  "  may  be  cited  the  illilStrious  Lord 
Hale,  who  "was  so  regidar  in  the  duties  of  religion," 
says  Burnet,  "  that  for  six-and-thirty  years'  time  he 
never  once  failed  going  to  church  on  the  Lord's  day  ! " 
\or  let  the  student  rob  himself  of  the  salutary 
leisure  afforded  by  holidays  and  vacations.  It  is  but 
a  short-sighted  policy  to  do  so,  with  reference  equally 
to  his  mind  and  body.  He  will  do  infinitely  more, 
and  that  more  pleasantly,  after  a  week  or  a  moutlt's 
absolute  intermission  of  Iiis  studies,  than  be  would  by 
devoting  all  the  vacation  to  tliem.  A'e  ijuid  nimig 
should  be  rung  in  his  ears  daily  by  those  who  liave 
access  to  an  over-labouring  student.  'I'hey  should 
address  him  in  the  weighty  words  of  "  the  English 
Seneca:"  *'  Moderate  your  own  vehemencie:  suffer 
not  yourselfe  to  doe  all  you  could  doe;  rise  ever 
from   your   deske,   not    without  an   appetite.     The 
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best  horse  will  tire  soonest,  if  the  reins  lie  ever  loose 
on  his  necke :  restraints  in  these  cases  are  encou- 
ragements :  obtaine  therefore  of  yourselfe  to  deferre 
and  take  new  daies.  How  much  better  is  it  to  re- 
fireshe  your  mind  with  maily  competent  meales,  than 
to  buye  one  day's  gluttonie  with  the  fast  of  many  ? 
And  if  it  be  hard  to  call  off  our  mind  in  the  midst  of 
a  £ure  and  likely  flight,  know  that  all  our  ease  and 
safety  begins  at  command  of  ourselves ;  he  can  never 
taske  himselfe  well,  that  cannot  favour  himselfe. 
Persuade  your  heart  that  perfection  comes  by  leisure — 
the  rising  and  setting  of  many  sunnes  (which  you 
think  slackens  your  worke)  in  truth  ripens  it.  That 
gourd  which  came  up  in  a  day,  withered  in  a  day ; 
whereas  those  plants  which  abide  age,  rise  slowly*." 

HI.— Ambition  !  what  shall  be  said  of  it? — That 
the  first  fruits  of  a  legitimate  professional  ambition, 
will  be  the  patience,  sobriety,  and  steadfastness  of 
which  so  much  has  been  already  said.  If  it  beget  not 
these,  it  will  be  all  moonshine — the  mere  will-o^the- 
wisp  that  has  led  thousands  out  of  their  way  into  the 
dreary  bogs  and  marshes  of  failure, — there  to  sink 

'<  Unseen,  unpitied,  hopeless  I  '* 

True  legal  ambition  is  an  eminently  calculating  and 
practical  quality.  It  disposes  the  student  to  appor- 
tion his  strength  to  his  task;  to  set  his  eyes  upon 

*  Bp.  Hall,  Epist.,  Decade  V.  Ep.VIII. 
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worthy  objects,  and  go  about  the  attaining  them, 
worthily — to  look,  before  he  leaps.  It  deals  with 
matter-of-fact  alone,  utterly  discarding  any  rt^liance 
on  chance — a  word  which  is  banished  from  its  voctf 
bulary.  It  sets  a  fool  speculating  on  possibilities;  a 
wise  man  calculating  probabilities.  The  one  thinksi 
with  vain  sighs  and  wishes,  on  the  end  alone;  the 
oiher  does  but  glance  at  it— and  then  resolutely  sets 
about  considering  the  means  ■  the  one  it  makes  paft" 
sive,  the  other  active.  It  is,  in  short,  the  balance- 
wheel  in  the  well-regulated  mental  mechanism;—' 
a  mere  disturbing  force  in  one  ill-regulated.  If  ih£ 
most  eager  and  gifted  of  its  votaries  were  to  ask  v 
for  information,  we  would  earnestly  whisper  in  his 
ear — "  Be  calm;  calculating;  long-sighted;  take  it 
easily;  think  not  of  hop,  step,  and  jump,  in  the  laWt 
but  rather  gird  up  your  loins  for  a  severe  struggle— 4 
long  pilgrimage  ;  for  the  prize  is  ver)-  splendid,  but 
very  distant.  You  cannot  hasten  the  order  of  things^ 
the  march  of  events,  any  more  than  the  husbandman 
the  course  of  vegetation.  However  anxious  for  hia 
crops,  however  ricli  the  soil,  liowever  propitious  the 
weather,  he  must  drop  his  seed  into  the  ground,  and 
wait  and  watch  till  it  makes  its  appearance  in  du» 
season.  So  is  it  especially  with  the  legal  husbaiid't 
man  ! — Learn  your  profession  thoroughly ;  do  i 
attempt  to  become,  as  Lord  Rlicoo  has  it,  "  a  lawyv 
in  liaste" — the  thing  is  impossible;  learn  slowly  i 
welt  tliat  which  will  so  enable  you  to  acquit  yoursel 
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IfiUianlly  when  "  liie  occasion  sudden  "  shall  have 
arrived.  A  contrary  method  will  mar  all  your  pros- 
pecB,  reodering  you  bloated  with  conceit,  and  in- 
flaming your  friends  with  mo3t  fallacious  expecta- 
tions."— '  Bill,' — murmurs  an  impetuous  spirit  — '  look 
at  the  heights  to  be  scaled— the  ground  to  begone 
over:  nothing  but  desperate  efforts  will  suffice.'  Did 
he  ever  witness  a  great  race  ?  Did  he  see  the  noble 
horses,  when  brought  to  the  starting-post,  and  the 
signal  was  given,  plunge  off  at  their  lop  speed  ?  Or 
did  he  not  rather  observe  how  slowly,  cautiously  and 
shilfully  their  riders  managed  the  start,  so  as  to  put 
their  hones  ffradual/i/  to  their  utmost,  that  tliey  might 
80  be  able  to  shoot  with  lightning-swiftness  past  the 
goal  ? 

The  study  is  a  vast  and  difficult  one,  truly :  so  the 
cable  looked  fearfully  thick,  inextricably  twisted 
U^ether;  and  yet  a  very  little  mouse  nibbled  through 
it,  and  soon  set  the  great  ship  a-drifting  ! 

These  may  seem  illustrations,  common-place  enough; 
nevertheless  it  is  all  we  have  to  say  upon  Ambition, 
except  to  conclude  in  the  words  of  a  very  great 
man — himself  one  of  the  most  glorious  models  of  a 
true  ambition— 

"  Remember ;  resemble ;  persevere  * !  " 

IV. — Ambition,  sucli  as  we  have  endeavoured  thus 
plainly    to   pourtray   it,   cannot    iiul   of  generating 


'  Burke — at  Lord  Rockingluiii. 


another  capital  quality  of  a  promising  law-student— 
DECISION  OF  CHAnACTEn,  aiid  that  botli  in  intellec- 
tual and  moral  mattera.  No  genius,  no  industry, 
no  energy,  will  avail  without  this — especially  in  the 
legal  profession.  The  student  may,  perliaps,  select 
his  course  wisely — but  how  difficult  to  adhere  to  it — 
through  good  and  evil  report — through  all  doubts, 
obstacles,  and  discouragements!  The  fruit  of  bis 
labours  is  so  slow  in  appearing,  the  toil  su  incessant 
and  severe,  that  the  stoutest  hearted  student  b  apt  to 
grow  a  wearied,  and  begin  to  waver  from  his  purpose. 
He  hesitates.  Is  he  in  the  right,  or,  at  all  events,  in 
the  best  way  ?  Is  he  not  wasting  his  time  ?  Tlu-owing 
away  his  labour? — He  begins  to  slacken,  pause,  and 
look  about  him.  How  did  So  and  so  manage?  he 
wonders — what  would  Such  an  one  recommend  ?  He 
consults  one,  and  another;  hears  of  a  new  course  of 
study ;  several  of  his  acquaintance  say  there  is  nothing 
like  it ;  he  is  quite  in  the  wrong,  he  may  depend  upon 

it !     The   celebrated   took   this   method ! 

Our  poor  fickle  friend  listens  and  sighs.  Forthwith 
the  vessel  tacks — and  tacks— and  sails  this  way,  and 
that  way,  till  the  day-light  is  gone,  and  the  port 
further  off  than  ever !  Let  the  student,  now,  be 
early  on  his  guard  against  this  wretched  frailty  of 
|)urpose — this  hesitating,  fluctuating  humour ;  and  if 
he  cannot  overcome  it— quit  the  law. 

Priusquam  inctpias,  coiisulto,  sed    ubi    coNSt'Ll'E- 
Ris,  MATURE  FACTO,  opus  est, — must  be  his  maxim. 
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Let  liim  reflect  upon  the  dispoBition  young  men  have 
to  laud,  at  the  expense  of  alt  otiiers,  the  partic-ular 
course  of  study  wLich  tkeij  have  adopted,  caring  not 
whetlier  or  not  they  have  been  really  successful  or 
ootj  never  thinking,  in  this  blind  flattery  of  their 
own  superior  discernment,  of  the  difference  between 
intellects,  which,  like  different  soils,  require  different 
modes  of  cultivation  !  Let  the  student  deliberate  as 
long  as  he  chooses,  before  adopting  his  line  of  study — 
but,  once  fairly  adopted,  let  him  make  a  point  of 
adhering  to  it  with  manly  firmness;  unless,  after  a 
reasonable  trial,  it  proves  to  be  an  erroneous  one. 
Let  him  not  go  giulding,  flittering,  and  gossiping 
about  among  his  friends — plaguing  both  them  and 
himself  with  asking  their  opinions  on  what  he  is 
doing,  but  "  pursue  the  even  tenor  of  his  way,"  and 
in  due  time  he  will  assuredly  reap  a  rich  harvest, 
"  But,"  he  says,  "  I  admire  all  clds;  I  see  its  neces- 
sity— would  I  could  put  it  in  practice ! 

Video  meliora,  proboqne; 

Let  Ilim,  however,  rely  upon  it,  that,  the  knowledge 
of  the  disease  being  half  the  cure,  tiie  more  sensible 
he  is  of  his  deficiency,  the  more  he  must  strive  to 
supply  it.  A  series  of  these  efforts  will  beget  the 
habit— fVrM  aajuirit  eundo.  Consider  how  all-im- 
portant it  is !  What  can  be  done  in  the  business  of 
life  without  it?  Is  it  not  worth  daUy  struggles  to 
acquire  it  ?    Why  will  he  let  his  escutcheon  be  lar- 
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nisbed  with  Ihis  unseemly  blot,  wlieti  a  few  hard  ruli- 
bings  wiU  get  it  out  ? 

The  Higbty  purpose  oevct  is  o'erlook, 

Unless  the  deed  go  with  it :  From  this  monieiil 

The  very  Ursttiugs  of  mj  heart  shall  be 

The  firstlings  of  my  liand.      And  even  now 

To  crown  mj  thoughts  with  acts,  be  it  tliought  done  '  1 

It  is  needless,  liou'ever,  to  attempt  pursuing  tliis  im- 
portant subject  furllier,  since  it  has  been  bandied 
witli  signal  ability  by  Mr,  Foster:  whose  essay  on 
"  Decision  of  Character "  the  student  is  recommended 
to  read  with  earnest  attention.  It  is  full  of  just  and 
sdrring  thooghta— of  acute  and  sagacious  observa- 
tions; and  many  individuals,  now  variously  distin- 
guished in  life,  have  been  heard  by  the  present  author 
to  express  their  fervent  obligations  to  Mr,  Foster, 
for  the  high  and  healthy  tone  which  the  Essay  in 
question  communicated  to  tbeir  youtliful  character. 

Thus  has  it  been  attempted  to  sketch  briefly — it  is 
feared,  also,  imperfectly — some  features  of  what  may 
he  termed  the  moral  portraiture  of  a  young  lawyer. 
The  neceaary  compression  of  copious  materials — some- 
what suddenly  imposed  upon  the  author— has,  be  fears, 
impaired  the  general  effect  of  the  chapter.  He  hopes, 
nevertheless,  that  the  foregoing  pages  will  not  be 
found  destitute  of  practical  hhils  which  may  suggest 
profitable  reflection  to  the  serious,  intelligent,  and 
candid  reader. 

•  Micbeth, 
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ON  THE  FORMATION  OF  A  LEGAL  CHARACTER. 
PART  IL— GENERAL  KNOWLEDGE. 


The  engrossing  nature  of  legal  pursuits,  whether 
in  study  or  practice,  is  too  apt  to  render  those  who 
undertake  them  indifferent  both  to  the  acqtiisition 
and  retention  of  that  general  knowledge,  that  large 
acquaintance  with  men  and  things,  which  is  essential 
to  constitute  a  superior  member  of  society,  especially 
of  a  liberal  profession.  Against  this,  then,  let  our 
student  be  ever  on  his  guard.  The  considerations 
are  numberless  and  most  weighty  by  which  this  topic 
might  be  urged  upon  him.  Let  him  assure  himself, 
that  the  longer  the  acquisition  of  such  knowledge  is 
neglected,  the  more  difficult  will  be  the  remedy,  more 
poignant  his  regret,  more  frequent  his  exposure  to 
mortification ;  while  an  early,  systematic,  and  prudent 
cultivation  of  it,  will  ensure  him  numerous  and  often 
overwhelming  advantages  over  those  who  have  not 
thought  it  worth  their  while  to  adopt  a  similar  course. 
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Does  he  imagine  that  be  is  to  be  for  ever  in  dbam- 
bers,  or  in  court, — eternally  writing  opinions,  and 
drawing  pleadings?  Then  we  have  done  with  him, 
as  one  of  those  dismal  plodders  who  are  past  praying 
for, — mere  legal  beetles,  ever  crawling  amidst  die 
duskiest  passages  of  an  Inn  of  Court !  How  can  a 
man  of  this  description  venture  into  polite  society? 
He  must  thfre  either  talk  the  slang  of  his  profesuon, 
or  be  condemned  to  total  silence :  for  what  does  be 
know  of  its  topics? — of  tbe  political  movements,  It 
home  or  abroad?— of  the  varied  and  interesting 
details  of  literature,  scholarship,  the  fine  arts,  science, 
philosophy  ?  Excuse  may  be  made  for  him,  by  good 
natured  people,  on  the  score  of  an  overwhelming 
practice,  which  leaves  liira  neither  time  nor  inclma- 
tion  for  other  pursuits;  but,  making  the  largest 
allowances,  will  they  avail  to  ward  off  the  contempt 
which  must  ever  attach  to  hlatih  ignorance  of  all  such 
matters?  What,  however,  if  this  lawyer  be  found  to 
have  after  all  but  a  moderate  practice !  Then  the  excuse 
holds  not;  for  that  must  be  a  mean  and  narrow  mind 
indeed,  that  is  choked  up  with  so  little.  It  is  true. that, 
as  befoic  intimated,  a  tolerably  exteusive  sweep  of  use- 
ful practical  knowledge — i.  e.  of  the  details  of  trade, 
maimfactures,  commerce,  &c.  &c. — must  be  possessed 
necessarily  by  even  the  mere  lawyer;  but  can  an 
intellect  of  any  but  the  most  grovelling  description 
rest  satisfied  with  this?  What  Burke  said  of  Mr. 
Grenville — two  men  in  this  respect  the  very  anti- 
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(wdes  of  each  otber — is  wortliy  of  being  borne  in 
ind  by  every  young  lawyer,  be  bis  pretensions  at 
irting  wlial  tiiey  may. 

"  Sir,  if  such  a  man  fell  into  errors,  it  must  be 
trom  defects  not  intrinsical ;  tliey  must  be  rather 
sought  in  the  particular  habits  of  his  life;  which, 
though  they  do  not  alter  the  ground-work  of  cha- 
racter, yet  tinge  it  with  their  own  hue.  He  was 
bred  in  a  profession.  He  was  bred  to  tlie  law ; 
which  is,  in  my  opinion,  one  of  the  first  and  noblest 
of  human  sciences,— a  science  which  does  more  to 
quicken  and  invigorate   the   understanding  than   all 

I  the  other  kindti  of  learning  put  together;  but  it  is 
■ot  apt,  except  in  persons  very  happily  born,  to  open 
mad  to  liberalise  the  mind  exactly  in  the  same  pro- 
portfon.      Passing  from  that  study,   he  did  not  go 
Wry  largely  into  the  world,  but  plunged  into  husi- 
iiess, — I  mean  into  the  business  of  office, — and  the 
limited  and  fixed  methods  and  forms  established  there. 
Much  knowledge  is  to  be  bad,  undoubtedly,  in  that 
^^  line ;  and  there  is  no  knowledge  which  is  not  valuable. 
^bBuI  it  may  be  truly  said,  itiat  men  too  much  con- 
^BrereBnt  in   office,   are   rarely  min<k  of  remarkable 
^^  enlargement.     Their  habits  of  office  are  apt  to  give 
lliem  a  turn  to  think  the  substance  of  business  not  to 
be  much  more  important  than  the  forms  in  which  it 
I  b  conducted.     These  forms  are  adapted  to  ordinary 
I  occasions ;  and  therefore  persons  who  are  nurtured 
I^ID  oiGce  do  admirably  well,  as  long  as  tilings  go  on 
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ill  their  common  order ;  but  wben  tbe  bigb  roa^  a 
broken  up,  and  tbe  waters  out, — wbea  a  new  an<t 
troubled  seene  is  opened,  and  the  Jile  affords  m 
precedent^ — then  it  is  tbat  a  greater  knowledge  of 
mankind,  and  a  far  more  extensive  compreben^oa 
of  things  is  requisite  than  ever  office  gave,  or  tbaw 
office  can  ever  give  *." 

It  cannot  be  too  frequently  impressed  upon  those 
who,  before  embracing  the  legal  profession,  have  laid! 
the  basis  of  extensive  general  knowledge,  or  ratber, 
dropped  the  seeds  of  it  into  their  minds,  that  it  is 
infinitely  easier  to  forget  all,  than  difficult  to  retain,^ 
improve,  and  expand  present  knowledge.  True  it 
is,  tliat 

B,  servabit  odorcm 


but  tliat  applies  chiefly,  if  not  exclusively,  tx>  t 
classical  and  mathematical  studies  with  which  tlii 
have  been  occupied  from  their  earltest  years;  whidi' 
arc  intrinsically  of  little  otiier  use  than  to  adorn  am 
strengthen  tlie  mind,  and  therefore  valuable  only  &« 


Tliifi  IE  a  livel;  picti 
,"  SDjs  DogaJd  Stewart,  "  to  qoalih 


*  Speech  on  Amcricsn  tai 
idsafficiencj  of  mere  experiei 

n  mui  for  new  snd  nnCried  altnationB  in  the  administi 
t«rument.     The  obgervBtions  he  (Mr.  Borke)  makes  on  this  sulijee^ 
are  expressed  with  his  OBual  hesuty  and  felicity  of  language  i  &Dd 
of  lo  general  a  nature,  that,  witli  some  trilling  alterations,  they  ra^ 
he  Bitended  to  all  the  practital  purauita  of  life." — Philosophy  itf . 
Human  Mind,  chap.  ii.  t  7. 
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Queans  to  an  end,  to  those  especially  who  enter  the 
law.     It  is  in  vain  to  think  of  preserving  an  exact 
I'ecoUection  of  the  minutiae  of  scholarship — the  ex- 
quisite niceties  of  grammatical  construction,  dialect, 
and  prosody :  but  are  all  the  traces,  therefore,  to  £Eide 
away,  of  ancient  poetry,  criticism,  history,  biography, 
philosophy  ?  The  sublime  strains  of  Homer,  Eschylus, 
Sophocles,  Euripides,  to  be  so  soon  utterly  forgotten  ? 
The  tliought  is  sufficiently  shocking;  but,  nevertheless, 
the  resuk  inevitably  is  so,  where  a  man  is  ingrate 
enough  to  be  at  no  pains  about  the  matter, — who  will 
not  set  apart  a  little  time — a  few  occasional  hours — to 
refreshing  converse  with  his  early  favourites*.     He 
could  not  have  loved  truly,  that  can  part  so  easily. 
If  it  be  but  once  or  twice  in  a  month  that  our  student 
ean  shut  his  door  upon  the  hubbub  of  his  profession, 
of  the  world,  and  enter    into    communion  with  the 

• 

great  ones  of  antiquity,  the  interview  he  thus  secures 
will  indeed  be  precious.     It  will  be  like  touching  the 


*  Adams's  Roman  Antiquities,  by  the  way,  is  one  of  the  very  last 
books  that  a  classical  scholar  should  lay  aside  on  entering  the  legal 
profession.  He  should  make  a  point  of  reading  portions  of  it  at 
stated  intervals,  and  thus  preserve  fresh  in  his  mind  that  excellent 
writer's  solutions  of  almost  all  the  difficulties  and  obscurities  that 
are  to  be  met  with  in  Latin  literature, — those  recondite  allusions  to 
habits,  manners,  and  customs,  which  soon  slip  from  the  recollection, 
and  yet  are  essential  to  the  understanding  and  full  appreciation  of 
any  Roman  writer,  either  of  prose  or  poetry.  The  chapters  on  "law," 
and  <<  judicial  proceedings,"  should  be  objects  of  special  attention ; 
as  wdl  as  the  (orresponding  portions  of  Potter's  Grecian  Antiquitien* 

G  2 


124  FUKMATIUN    OF    A    LECIAL   CHARACTER. 

harp  tliat  long  ago  had  charmed  Lim  m  a  *' distant 
paradise,"  reviving  a  thousand  pure,  tender,  and 
ennobling  recollections  of  those  days, 

"  Wheu  tbc  freahuBss  of  Ihought  and  of  fCEliag  were  his, 
An  they  never  Bgain  can  be." 

And  as  for  the  sterner  studies  of  algebra  and  geo- 
metry, these  will  be,  in  a  manner,  functi  officio ;  they 
will  have  disciplined  and  strengthened  his  under- 
standing :  but  is  it  nothing  to  part  for  ever  widi  thfl 
only  keys  that  can  unlock  the  grand  storehouses  of 
physical  science  ? — as  will  inevitably  be  tlie  case 
less  the  "  fundamentals  of  philosophy  be  qfi  re-visited."" 
Perhaps,  however,  it  may  be  safely  taken  for  granted* 
that  those  who  have  been  happily  thus  early  initiated 
into  classical  and  philosophical  pursuits,  and  pos 
besides,  minds  naturally  capacious,  retentive,  and 
inquisitive  after  truth,  will  never  suffer  themselvea 
to  be  enslaved  by  any  one  pursuit,  even  though  it  be 
that  in  which  are  embarked  all  their  hopes  of  futura 
greatness. 

But  what  shall  be  said  to  those,  less  favoured  by 
opportunities  than  perhaps  by  nature,  who  bring  to 
our  profession  minds  comparatively  undisciplined  and 
uninformed  P  It  is  a  difficult  and  delicate  task  to 
advise  them ;  for  "  some  iracellers,"  says  Bishop  Hall, 
"  have  more  shniuk  at  the  map  than  at  the  icay 
between  both,  how  many  sit  still  with  tlieir  arms 
folded?"     Nothing   is    easier    than    to   draw    up   r 
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flourishing  list  of  books,  and  style  it  a  ^^  course  of 
reading ; "  nothing  more  disheartening  than  such  an 
array,  to  those  for  whose  eye  it  is  designed.  The 
most  enterprising  young  reader^s  heart  is  apt  to 
sicken  at  the  sight  of  a  "  course  of  studies,"  however 
skilfully  sketched  out ;  there  seems  something  hope- 
less in  having  to  master  so  much, — in  seeing  the 
work  of  many  years  to  come  thus  cut  and  dried,  and 
parcelled  out  before  him.  But  how  must  he  have 
despaired  at  the  fearful  catalogue  of  ^^  books  to  be 
read," — traversing  all  parts  of  moral,  intellectual, 
physical,  and  mixed  science, — "  before  settling  to 
the  study  of  the  law,"  which  are  to  be  found  in  not 
a  few  of  those  works  which  are  styled  elementary ! 
What  does  the  astounded  legal  student  think  of  being 
told  ^*to  acquaint  himself  with  chemistry,  botany, 
anatomy,  physiology,  medical  jurisprudence,  logic, 
mathematics,  history,  geography,  and  moral  philo- 
sophy !  ^  Would  the  intellect  of  a  Bacon,  added  to 
the  age  of  a  Methusaleh,  be  more  than  equal  to  such 
a  task*?" 


*  As  a  curioufl  specimen  of  such  a  catalogue,  the  author  cannot 
retist  giving  the  foUowing  extract  from  a  work  entitled  *'  Suggestions 
for  the  Education  of  Solicitors  and  Attorneys!*'  After  giving 
lists  of  hooks  on  General  history,  English  history,  BeUes  Lettres  and 
composition,  our  author  proceeds  thus : — '*  In  the  study  of  natural 
and  experimental  philosophy,  Lohh's  Contemplative  Philosopher, 
ioyce*s  Letters  on  Natural  Philosophy,  Enfield's  Institutes  of 
Natural  Philosophy,  Gravesande's  Mathematical  Elements  of  Na- 
tural Philosophy ;  Hooper's  Rational  Recreations,  and  Desagulier's 
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The  author,  after  making  such  obeer 
tliesc,  ventures  only  witb  tlie  xincerest  deference  and 
liesilatioQ,  to  lay  before  the  reader  a  few  plain  suj;- 
^estioDS  for  a  useful  and  practicabh  course  of  general 
studies.  Let  him  remind  the  eager  student,  that  it 
is  not  to  be  hurried  over  in  a  few  months,  but  must 
be  the  work  of  several  years'  attentive  and  systematic 
reading  and  reflection.  "  Nothing,  in  truth,"  says 
Dugald  Stewart,  "  has  such  a  tendency  to  weaken  not 
only  the  powers  of  invention,  but  the  intellectual  * 
powers  in  general,  as  a  habit  of  extensive  and  various 
reading,  without  rejection.  The  activity  and  force  of 
mind  are  gradually  impaired,  in  consequence  of  dis- 
use ;  and  not  unfrequently  all  our  principles  and 
opinions  come  to  be  lost  in  the  infinite  multiplicity 
and  discordancy  of  our  acquired  ideas.  It  requires 
courage,  indeed  (as  Helvetius  Ikas  remarked),  to 
remain  ignorant  of  those  useless  subjects  which  arc 


Experimental  Philoaaphf.  ate  of  eaaeDtial  advuDMge;  Bud  to  (he 
punoit  of  sbatract  and  metaphjsical  philoBophy," — lit  great  worlw 
are  cited  as  "  wortliy  of  most  atlentiye  perusal. "  "  In  moral 
and  political  philoeophj," — /our  extensiTe  works  are  mentioned  ; 
in  "  astronomy  and  matbematical  karaing," — eight  works:  ('amoiii; 
wbiub  is  La  Place's  System  of  the  World)— and  bo  "  in  the  nrti." 
"  in  political  economy,"  "  in  religion  and  morala." — all  •rhich,  <ce 
are  told,  "  claim  the  attention  of  eyery  person  nho  Kishes  to  gain 
respect  and  attention  among  the  well  educated  classei  of  society." 
^Williama's  Studg  of  the  Law,  pp.  20fi-7 — "  If  thpsc  things  be 
done  in  the  green,  what  shall  be  done  in  the  dry  ? "  If  "  aolicitors 
and  BltKrncfB"  are  lo  he  thus  "  educated,"  what  most  be  the  mag. 
niAccnt  system  of  education  cooceired  by  this  anthoi  for  a  InrtUtel  t 
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generally  valued ;  bat  it  is  a  courage  necessary  to 
men  who  either  love  the  truth,  or  who  aspire  to 
establisli  a  permanent  reputation  *."  Nor  must  gene- 
ral reading  be  suffered  on  any  account  to  interfere 
with  legal  studies,  but  be  kept  in  due  subordination 
to  tliem, — The  spirit  in  which  the  student  should 
commence  bis  labours,  must  be  that  described  by 
Lord  fiacon,  in  words  which  the  student  should  ever 
have  present  to  his  mind :  "  Read,  not  to  contradict 
and  confute,  nor  to  believe  and  take  for  granted,  nor 
to  find  talk  and  discourse,  but  to  weigh  and  con- 
sider f." 

It  cannot  be  supposed  that  any  come  into  the  pro- 
fession destitute  of  the  early  advantages  of  a  liberal 
education,  especially  as  far  as  relates  to  the  riidimeiitii 
of  geography  and  chronology,  and  history,  ancient 
and  modern, — matters  which,  as  Mr.  Dunning  ob- 
served, it  is  not  so  much  a  credit  to  know,  as  a  dis- 
grace to  be  ignorant  of.  One  conscious,  however, 
of  his  deficiencies  on  this  score,  and  of  the  tittle  time 
left  him  for  supplying  them,  must  make  a  point  of 
frequently  exercising  himself  in  these  matters;  and 
for  lliis  purpose  should  not  disdain  die  assistance 
afforded  by  works  of  a  very  slight  elementary  cha- 
racter. Even  Pinnock's  Catechisms  were  spoken  uf 
by  Lord  Eldon  as  likely  to  be  useful  to  "more  than 
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mere  cbUdren  *," — the  form  in  which  they  are  writteo 
being  exceedingly  well  adapted  for  self-exanUDation, 
A  very  little  practice  of  this  kind  would  suffice  to 
keep  the  leading  lineaments  of  many  important 
branches  of  knowledge  fresh  and  distinct.  Above 
all  things,  let  the  student  provide  himself  with  a 
standard  work  on  geography,  to  which  he  may  con- 
stantly refer  during  his  historical  readings;  and  the 
author  takes  the  opportunity  of  cordially  recommend- 
ing for  this  purpose  Mr.  Murray's  "  Encyclopaedia 
of  Geography,"  just  published.  It  is  certainly  a 
huge,  and  somewhat  expensive  book ;  but  it  contains 
an  enormous  mass  of  valuable  matter,  most  scien- 
tifically arranged.  Sir  Harris  Nicolas's  "  Chronology 
of  History,"  published  in  Dr.  Lardner's  Cabinet 
Cyclopaedia,  is  indeed  a  worthy  "  hand-book  of 
history,"  and  contains,  in  a  little  compass,  information 
of  the  greatest  value,  collected  with  the  utmost  care, 
from  a  variety  of  authentic  sources,  particularly 
"  L'Art  de  verifier  les  Dates,"  and  "  De  Vaine's 
Dictionnaire  Jlaisonni?  sur  Diplomatique,"  aud  ai^ 
ranged  in  the  most  succinct  and  convenient  manner. 

The  author  makes  no  apology  for  transcribing  into 
the  text  an  instructive  paragraph  from  the  pre&ce  of 
tliis  excellent  work. 

"  Though  the  value  of  chronology,  as  one  of  the 

*  "  It  appears  to  roe  that  Bdulla  might  be  greatly  benefilcd  bj  the 
inatniclion  tliesa  booliB  euntain,  ss  well  bh  the  younger  branchea  of 
Booiety,"— iord  Eldon,  Ch.,  27lh  Julg,  IBIU. 
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r^eat  land-marlo  of  history,   is  generally  admitted, 
tbe  principal  branch  of  that  science — the  reduction 
e  different  eras,  and  oilier  epochs  by  which  time 
s  formerly  computed,  to  the  present  mode  of  cal- 
nlation,  has  not  received  the  attention  in  this  country 
which  its  importance  demands.     Every  event  in  his- 
tory arose  from,   and   depended  in   a  great  degree 
upon,  some  preceding  circumstance,  and  became,  in  its 
turn,  the  parent  of  other  events,  of  greater  or  less 
moment;  hence,   however  trifling  either  of  them  may 
be  in  itself,  or  if  viewed  without  relation  to  other 
circumstances,   however  immaterial  the  precise  time 
^^of  its  occurrence,  there  are  few  which,  as  tributary 
^■■treains  to  the  great  current  of  human  aifairs,  had 
^Kot  aome  influence  on  the  political  state  of  the  nation 
^*!ii  which  they  took  place,  and  not  unfrequently  also 
on  those  of  neighbouring  countries.     To  know  that 
any  event  did  occur,  is  of  little  use  for  the  legitimate 
(tbjects  of  history;  the  utility  of  which  is,  to  trace 
tmnsactiuns   tA   their   causes,   and,   when   these   are 
known,  to  discover  ilieir  general  consequences.     Ab- 
stractedly,  even   the  greatest  events  of  modern   or 
jincient  history  deserve  little  consideration.     What 
would  it  matter,  for  example,  to  posterity,  whether 
Vibe  battle  of  Waterloo  was  or  was  not  fought,  much 
V  lew  the  precise  day  and  year  when  it  occurred,  were 
It  not  that  it  is  tlie  first  link  of  a  long  chain  of  events, 
tlie  importance  of  which  on  Europe,  and,  indeed,  on 
the  whole  civilised  world,  it  will  be  the  province  of 
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future  historians  to  describe  ?  Here,  theoj  arises  tJ» 
Yaliie  of  chronology ;  for  a  mistake  in  the  date  of  thi 
victory  might  induce  an  historian,  some  centuriet 
hence,  to  confound  cause  with  effect,  by  supposing^ 
that  Napoleon's  second  abdication  preceded,  instead 
of  being  the  result  of  that  battle. — Chronology  an(l 
geography  have  been  justly  called  the  '  eyes  i 
history,'  without  the  lights  of  which  all  is  chaos  ai 
uncertainty'." 

History  must  be  one  of  the  earliest  objects  of  I 
young  lawyer's  attention  f.     Sir  William  Jones  ha 

r  flome  very  valuable  and  beautiful  observations  on  I 

I  necessity  of  such  knowledge, 

'  There  is  no   branch  of  learning  from  which  i 

[  Miident  of  the  law  may  receive  a  more  rational  pies 
sure,  or  which  seems  more  likely  to  prevent  his  being 
disgusted  with  the  dry  elements  of  a  very  compU 
cnted  science,  than  tlie  history  of  the  rules  and  o 
nances  by  which  nations  eminent  for  wisdom  i 
illustrious  in  arts,  have  regidatcd  their  civil  polity; 
nor  is  this  the  only  fruit  that  he  may  expect  to  rea 
from  a  general  hnowledge  of  foreign  laws,  boti 
ancient  and  modern  :  for  whilst  he  indulges  the  libeni 


•  Chronology  of  History,  prefaci 

>,  ill 


—  See  alio  Locke  oi 


t  "  The  student  of  politics  or  public  U","  sajm  Lord  W< 
honselEe,  "Is  presomed  to  hive  that  previoag  acqauDtuice  oil 
hiatorii  which  it  ie  the  object  of  a  coarse  of  liistoricat  study  to 
municnte  ;  and  without  sucli  scquatatince,  hU  itndjr  of  politif 
1» •Itogether  idle  and  fniitleB»."—Elucid.  Hist.  Vol.  I.  p,4. 
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curiosity  of  a  scbolar,  in  examining  the  customs  and 
insutatioiis  of  men  whose  works  have  yielded  him  the 
highest  delight,  and  whose  actions  Iiave  raised  his 
admiration,  he  will  feel  tlic  satisfaction  of  a  patriot,  in 
observing  the  preference  due,  in  most  instances,  to  the 
laws  of  his  own  country,  above  those  of  all  other  states  ; 
or  if  his  first  prospects  in  life  give  him  hopes  of 
becoming  a  legislator,  he  may  collect  many  useful 
faints  for  the  improvement  even  of  that  fabric  which 
lib  ancestors  have  erected,  with  infinite  exertions  of 
virtue  and  genius,  but  which,  like  all  human  systems, 
will  ever  advance  nearer  to  perfection,  and  ever  fall 
short  of  it.  In  the  course  of  his  inquiries  he  will 
constantly  observe  a  striking  uniformity  among  all 
nations,  whatever  seas  and  mountains  may  separate 
tbem,  or  how  many  ages  soever  may  have  elapsed 
between  the  periods  of  their  existence,  in  those  great 
and  fundamental  principles  which,  being  closely 
deduced  from  natural  reason,  are  equally  difi'used 
over  all  mankind,  and  are  not  subject  to  alteration,  by 
any  change  of  [ilace  or  time ;  nor  will  he  fall  to  mark 
as  striking  a  diversity  in  those  laws  which,  proceeding 
merely  from  positive  institutious,  are  consequently  as 
various  as  the  wills  and  fancies  of  tliose  who  enact 


Ancient  history  lies  scattered  over  a  wide  surface, 
ind  no  one  can  pretend  to  do  it  justice  that  does  not 
I  to  it  several  years,  and  a  mind  already  well 
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stored  witU  various  learning.  Lord  Mansfield's  '  short 
plan  for  reading  Ancient  History'  is  well  known*. 
"  In  the  wide  field  of  ancient  liistory,"  says  his  lord- 
sliip,  "  I  have  §kipped  over  the  rugged  places,  be* 
cause  I  mean  to  lead  you  on  carpet  ground  ,•  I  hare 
passed  over  tlie  unprofitable,  because  I  would  not  give 
you  the  trouble  of  one  step  which  does  not  lead 
directly  to  useful  knowledge."  His  plan  may  b* 
stated  shortly  thus: — commence  witli  Fleury,  Du 
Choix  de  la  Conduite  des  Etudes  (§  26,  HiatoJre ;  J  31 
Rhetorique) ;— Cicero  de  Oratore,  (lib.  ii,  gj  51  — 
fi3)  :  De  Legibus  (lib.  i.  §  J  1,  2) ;  De  Officiis  (lib. 
i.  c.  xxii— xxiii);  Dr.  Priestley's  Chart,  and  Play- 
fair's  Chronological  Tables,  for  the  duration  and  ex- 
tent of  the  Assyrian,  Persian,  Grecian,  and  Roman 
empires,  and  tlie  Goths  and  Vandals;  various  por- 
tions of  Raleigh's  History  of  the  World ;  Xenophon^ 
Thucydides;  Tourreil's  Hist.  Pref.  to  Demostbene^ 
(bk.  i.  c.  ] .  §  ^  2 — 8. )  "  Over  and  over,  tlie  speech^ 
of  Demosthenes,"  in  the  original,  or  a  translation 
Vertot's  Roman  Revolution  (b.  si.  xii.  xiii.  liv 
throughout);  Sallust;  Montesquieu  De  la  Grand,  e 
de  la  Decad.  des  Homains  (c.  c.  ii.  &xi.) ;  Cicero'a 
fourteen  speeches  against  Mark  Antony  [*  the  second) 
which  cost  him  his  life,  is  the  only  speech  of  length.'] 
"  When  you  have  finished  the  above  course,  in  tho 
manner  proposed,  go  over  the  whole  a  second  time 
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wbicti,  if  you  make  yourself  master  of  it  the  first  time, 
ueed  not  cost  you  many  days.  Tlie  next  thing  in 
order  is,  that  you  should  have  some  notion  of  the 
tiistory  of  the  Roman  Empire,  from  Julius  Ctesar  to 
the  end  of  the  fifth  century.  Read  ch.  sii.  to  xviii.  of 
DeLaGrandeurdesRom.  et  de  leur  Decadence — 'add- 
ing the  chronology,  and  throwing  on  paper  enlarge- 
ments in  particular  parts,  espedaily  tlie  grand  epochas;' 
Bishop  Meavte's  Disc,  on  Univ.  Hist  Lit.  de  I'Em- 
pire  Romain,  'to  the  end.'  "This,"  he  concludes, 
"  will  give  you  a  small  map,  sufficient  at  present. 
Reflect  on  the  Roman  Imperial  Government ;  mili- 
tary and  tyrannical,  like  the  Turkish  and  Russian." 

Such  is  the  sketch  of  liistoricai  reading  left  by 
Lord  Mansfield.  Without  presuming  to  offer  any 
observation  upon  it,  it  may  be  sug;gested,  that  a 
work  which  has  heea  only  very  recently  given  to  the 
public  ill  a  complete  form,  and  which,  in  its  original 
&hape,  appeared  shortly  after  Lord  Mansfield's  death, 
Lord  Wood  ho  use  lee's  "  L'niversal  History,  from  the 
Creation  of  the  World  to  the  beginning  of  the 
Eighteenth  Century ',"  is  the  best  possible  founda- 
don  for  a  thorough,  comprehensive,  and  practical  course 
of  hbtoricul  study.  The  plan  of  this  admirable  work 
is  tlius  shortly  explained. 

"  When  the  world  is  viewed  at  any  period,  either 

•  Mr.  Morraj,  by  publisliins  tbis  work  in  •  ch«it>  "i"!  clfgiint 
fnnn,  (fi  toil.,  pookil  I3mci),  hae  rcudcrcii  ■  Tery  grew  tenicE  tu 
tha  MBw  vf  Uatvricol  litcratutc  aul  of  eduwtion. 
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of  ancient  or  of  modern  Iiistory,  we  generally  observe 
one  nation  or  empire  predominant,  to  wliom  all  the 
rest  bear,  as  it  were,  an  nnderpart,  and  to  whose 
history,  we  find,  in  general,  that  tlie  principal  events 
ill  other  nations  may  be  referred  from  some  natural 
eounexion.  This  predominant  nation  I  propose  to 
exhibit  to  view  as  the  principal  object  whose  history, 
as  being,  in  reality,  the  must  important,  is,  therefore, 
to  be  more  fully  delineated ;  while  the  rest,  as  subor- 
dinate, are  brought  into  view  only  wliere  they  come 
to  have  an  obvious  connexion  with  the  principoL 
The  antecedent  history  of  such  subordinate  nations, 
will  then  be  traced  in  a  short  retrospect  of  their 
own  annals.  Such  collateral  views,  which  figure  only 
as  episodes,  I  shall  endeavour  so  to  regulate,  as  that 
they  shall  have  no  hurtful  effect  in  violating  the  unity 
of  the  principal  piece."  •  •  *  "Thus  Ancient  His- 
tory will  admit  of  a  perspicuous  delineation  by  making 
our  principal  object  of  attention,  the  predominant- 
states  of  Greece  and  Rome,  and  incidentally  touch- 
ing on  the  most  remarkable  parts  of  the  history  of 
the  subordinate  nations  of  antiquity,  when  connected 
with,  or  relative  to,  the  principal  object."  •  •  •  "In 
the  deUneation  of  Modern  History,  a  similar  plan 
will  be  pursued:  the  leading  objects  will  be  more 
various,  and  will  more  frequently  change  their  place ; 
a  nation,  at  one  time  the  principal,  may  become  for  a 
while  subordinate,  and  afterwards  resume  its  rank  as 
principal;  but  uniformity  of  design  will  still  charac- 
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t«rise  thia  moving  picture ;  the  attention  will  be 
always  directed  to  the  history  of  a  predominant 
people;  and  other  nations  will  be  only  incidentidly 
uoticed,  when  there  is  a  natural  connexion  with  the 
principal  object  •." 

Tliese  objects  are,  as  far  as  a  tolerably  close  esa- 
mination  has  enabled  the  present  author  to  judge, 
constantly  kept  in  view  by  the  noble  writer  :  who  has 
disposed  of  his  vast  and  intractable  subject  in  a  very 
masterly  manner,  Tlie  student  is  carried  leisurely 
over  the  whole  field  of  history;  familiarised  with 
all  its  divisions,  outlines,  and  boundaries,  and  thus 
enabled  to  trace  the  connesion  of  the  remotest 
Idstoric  events  with  one  another.  Let  him,  thei>, 
resolutely  devote  the  leisure  hours  of  his  ^rst  year  to  . 
a  careful  and  metbodical  perusal  of  this  work :  can 
there  be  a  more  advantageous  mode  of  carrying  into 
effect  the  suggestions  of  Lord  Mansfield? — ""The 
be»t  and  most  profitable  manner,"  he  observes,  "  of 
studying  modern  history,  appears  to  me  to  be  this : 
first,  to  take  a  succinct  view  of  the  whole,  and  get  a 
general  idea  of  tlie  several  slates  of  Europe,  with 
their  rise,  progress,  principal  revolutions,  connections, 
and  interests;  and  when  you  have  once  got  this 
general  knowledge,  then  to  descend  lo  particulars,  and 
study  the  periods  which  most  deserve  closer  examina- 
tion.    Tlie  best  way  of  getting  this  general  know- 


•  TvLl.pF.lO-11, 16-17. 
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ledge  is  by  reading  the  history  of  one  or  two  of  tlie 
principal  states  of  Europe,  and  taking  that  of  the 
smaller  states  occasionally  as  you  go  along,  so  far  as 
it  happens  to  be  connected  with  the  history  of  those 
leading  powers  which  you  will  naturally  make  your 
principal  objects,  and  consider  the  others  only  as 
accessories,"  The  student's  next  step,  then,  should 
be,  to  acqudnt  himself  more  particularly  with  Roman 
and  Grecian  Instory ;  and  he  cannot  do  better  than 
read  Ferguson  and  Gillies,  both  of  them  very  valuable 
and  moderate-sized  books.  The  latter  is,  as  far  as  our 
student  is  concerned,  much  preferable  to  the  volumi- 
nous work  of  Mitford;  than  which  it  enters  less  into 
critical  and  recondite  details,  though  sufficiently  accu- 
rate and  comprehensive  for  all  historical  purposes,  and 
is,  in  style  of  composition,  decidedly  superior  to  it*. 
Dr.  Ferguson's  History  of  '  the  Progress  and  Termi- 
nation of  the  Roman  Republic,'  is,  perhaps,  pos- 
sessed of  higher  pretensions  than  tlie  work  of  Dr. 
Gillies.  Its  style  is  nervous,  its  arrangement  per- 
spicuous, its  matter  full  and  accurate,  and  there  are 
interspersed  throughout  many  beautiful  philosophical 
reflections.  If  the  student  have  not  time  to  read 
these  works  through,  he  should  request  some  Judicious 
and  learned  friend  to  point  out  those  portions  most 
important  to  be  known  bt/  kirn.  Gibbon,  a  great  and 
glorious  guide,  will  conduct  him  down  in  splendour 
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the  close  of  the  sixteentli  century.  His  dazzling 
'eUing  style,  turgid  though  it  may  aometimes  be, 
irili  serve  to  counteract  the  cramping  effects  of  long- 
continued  luw-reading:  it  will  exalt  and  expand  his 
intellect,  and  store  it  with  knowledge  of  the  most 
precious  kind.  If,  however,  the  student  have  not 
sufBcient  leisure  to  do  justice  to  the  whole  of  this  vast 
work,  be  must  again  resort  to  the  guidance  of  a 
competent  adviser ;  who  will  select  such  chapters  as 
are  sufficient  to  show  bim  the  connexion  between 
ancient  and  modem  history  *;  or,  perhaps,  he  will 
lay  aside  Gibbon  alti^ether,  for  the  present,  and 
betake  himself  to  Robertson's  History  of  Charles  the 
Fifth,  which  sets  out  at  the  year  1500;  taking  care 
thoroughly  to  master  the  preliminary  "  View  of  the 
Progress  of  Society  in  Europe,  from  the  subversion 
of  tlie  Roman  Empire,  to  the  beginning  of  the  Six- 
teenth century,"  [i,  e.  the  period  at  which  Gibbon 
realli/  closes  Ids  labours,]  a  very  choice  and  beautiful 
performance  f .  With  Charles  the  Fifth  commenced 
a  new  era  in  political  history :  when  all  the  European 
lies  were,  in  a  manner,  coniflomernled ;  so  that,  each 
iding  a  determinate  station,  the  operations  of  one 
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Mr.  Uallam'B    *'  Middle  Aqbs,"    s   miuterly   perrormBiice, 
be  tn   the  p'X'oioi  "f  every  penon   who  pretenilg  to  a 
■DCb  knowledge  of  hiaturf.   See  pott — ' '  Oa  the  Study  of  Eoglisll 
Hiilorj." 

t  lit.  Gilbert  Stuart.  hanpTer.  it  ahauld  be  menlioneJ,  puhliibed 
1  etaa;  commentiag  Ter?  icvercly  on  Dr.  RubertBon'i — puiatin| 
It  aome  eerioua  mistakes  anil  miarejireicaUtioaSi 
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are  so  felt  by  ail,  as  to  influence  tbeir  couacils,  and 
regulate  their  measures  •.  The  history  of  this  reign 
is,  unquestionably,  Dr.  Roberston's  chef  d'ueuvre. 
The  student  will  read  over  very  frequently  the  con* 
eluding  chapter,  which  is  a  luminous  summary  oj 
the  leading  events  narrated  in  tlie  preceding  pagei 
of  the  work ;  and  thus  will  he  be  brought,  by  t 
skilful  guide,  to  the  middle  of  the  sixteenth  centurj 
[1558].  We  are  at  a  loss  how  to  point  out  adequaU 
conductors  through  the  vast  complicated  mazes  ( 
European  history  subsequent  to  this  period. 

"  The  quantity  of  important  matter,"  observes  tin 
noble  author  already  referred  to,  "  wliich  accumulate 
IS  we  reach  the  more  recent  periods — the  interest  whid 
t  attaches  itself  to  innumerable  events,  leas  from  thd 
actual  importance,  than  from  their  connection  with  liA 
feelings  and  passions  of  the  present  day,  conspire  H 
render  the  materials  of  recent  history  of  a  magnitudi 
so  disproportioned  to  tliose  which  form  the  narraliv) 
of  more  distant  periods,  that  no  discrimination  coulj 
suffice  to  condense  them  within  the  requisite  compaaj 
It  is  the  lapse  of  time  alone  tliat  settles  the  relatiti 


•  ■'  U  was  during  his  rtiga,  loo,"  bbji  Robertson— •'  th»t 
^llereDt  kiDgdome   of   Europe,   which    ia    former   timeB    s«i 

t   freqnpnllf  to  act  as  if  the;  had  been  single  and  disjointed,  bee. 

I  io  ihoroughlf  icquainted  and  ao  intimatelj-  connected  with  t 
other,  as  Co  form  one  great  political  s;steni,  in  which  each  look 
■tatian  wherein  it  hs«  remained  lince  that  time,  with  Ices  vaiisl 
thaii  could  have  been  expected,  after  Ihe  events  of  two  acti 
riee."—Charlei  V.   Works,  vol.  vU.,  p.  222,  223. 
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importance,  of  such  materials ;  that  throne  into  the 
ahade,  or  blots  out  from  the  canvass,  those  details, 
which,  however  interesting  they  may  seem  to  the 
actorSf  are  of  no  real  value  to  posterity  ;  and  leaves  the 
^reat  picture  of  human  affairs  charged  with  such  fea- 
tures only,  as  deserve  a  lasting  memorial,  and  preserve 
their  importance  long  after  their  immediate  interest 
lias  ceased  to  enhance  it*." — The  interval  between 
1558  and  1835  remains  a  fine  field  for  historic  genius. 
Innumerable  "histories,"  "memoirs,"  "sketches,"  &c., 
have,  from  time  to  time,  been  given  of  particular 
periods  aud  kingdoms;  but  there  is  yet  wanting  a 
unifarm  and  combined  History  of  Europe  during  the 
interval — hiatus  valde  defiendus — alluded  to.  Per- 
haps the  student  cannot,  at  present,  do  better  than 
proceed  from  Robertson's  Charles  the  Fifth  to  Letter 
LXVI.  of  "  Russell's  Modern  Europe,"  a  very 
meagre  work,  it  is  true — taking  care  to  substitute 
Hume,  and  even  SmoUet,  for  the  corresponding  por- 
tions of  English  History,  as  far  down  as  1789;  at 
which  period  a  very  distinguished  living  author,  Mr. 
Alison  {of  the  Scottish  bar)  commences  his  admirable 
"  History  of  Europe  during  the  French  Revolution, 
ending  with  the  Peace  of  Presburg,  in  1806."  The 
two  first  volumes  only  are  at  present  published;  but 
the  two  concluding  ones  are  announced  to  be  in  the 


'  Vail.  Hilt.  lol.  vi.  pp.  ^0.1,  4 Tliii    beautiful   ohservalion 

pMir»  to  have  bwn  «uggest«d  bj  the  openiug  pursgraph  of  Hume't 
ipler  OD  the  mgn  at  Uenrr  111. 
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press.  This  work  will  richly  pay  a  perusal.  To  the 
most  exemplary  accuracy  and  impartiality  in  stating 
facts  and  arguments  *,  Mr.  Alison  adds  a  chaste 
philosophic  eloquence  that  is  equally  fascinating  and 
instructive. 

By  the  time,  however,  that  the  student  has  advanced 
thus  far,  he  will  have  become  capable  of  selecting  for 
himself  proper  works  for  perusal,  as  lime  and  inclin- 
ation may  prompt  iiim  to  prosecute  historical  studies. 
He  will  never  lose  sight,  however,  of  tlie  work  with 
which  he  set  out — Lord  Woo  dho  use  lee's ;  but  let  him, 
while  expanding  the  course  of  reading  there  indicated, 
preserve,  by  repented  reference  and  perusal,  a  due 
coiiiiectiou  and  dependence  between  the  parts  and  the 
whole  of  universal  history. 

Surely  there  is  nothing  formidable  in  the  course 
here  suggested  !  The  student,  however,  will  do 
nothing  without  that  Ji.Yedness  of  purpose  before 
spoken  of,  which  will  enable  him  to  go  steadily 
through  with  it  If  he  is  perpetually  changing, 
dipping  first  into  this,  then  into  that,  and  the  otlier 
books;  sometimes  long  inlermitttng  his  historical 
readings,  or  hurrying  aver  the  pages  as  if  agmnst 
time,  merely  to  make  believe  to  others,  or  to  himself, 
that  he  is  going  on,  lie  will  but  have  wasted  his 
precious  time ;  he  will  Lave  made  no  substantiid 
acquisitions  of  a  knowledge  which  is  pre-eminently 

*  There  is  not  a  fact  sUIed  throughout  the  hiator;,  for  which 
Mr.  Alison  dim  not  give  his  authorit}'  in  the  margin. 


genilRal  knowledge.  Ill 

■portaiit  to  an  aspiring  lawyer,  but  got  a  confused 

lattering  of  history,  wliich  will  but  lead  liim  into 

endless  error  and  mortification. — It  will  be  observed 

that  little  or  no  mention  bas  yet  been  made  o?  En^Uk 

Iiistory,  except  so  far  as  it  forma  a  part  of  the  general 

course  of  historical  studies:  it  is  a  subject  of  such 

capital  importance,  as  to  warrant  a  separate  chapter  *. 

Having  thus  laid  his  foundations  deep  and  sure  in 

general  history,  the  student's  iie.xt  object  will  probably 

be  to  acquaint  himself  with  the  leading  principles  of 

Political  Economy  :  a  science  of  very  modern  growth, 

and  the  elements  of  which  are  yet  by  no  means  well 

settled  \.   The  student,  however,  will  at  once  go  to  the 

fountain  head,  Adam  Smith's  "Wealth  of  Nations  J,"  a 

wonderful  work,  the  very  Prindpia  of  poli^cal  science. 

^—Unless,  however,  he  determine  upon  stuHying,  that 

^■fe  reading  in  earnest — this  Treatise,  the  student  had 

^^■etter  leave  it  alone  altogether.     Let  him  not  attend 

^K|p  the  sciolists,  whom  be  may  bear  talking  of  Adam 

H  Smith's    hook    as    obsolete — radically    defective  ;    or 

W  plague  himself  by  entering  at  once  upon  the  clashing 

systems  of  the  present  day.     The  study  of  Adam 


•  See  pol—"  On  the  fHiiAy  of  English  History." 
t  The  slgdcnt  will  find,  in  Che  Appendix  to  Wlistely'i  Logia, 
thai   foucc  iuy  two  writcra  on  political  economy  iffii  ihc  sime 
IB—ning  to  the  followtng  ■' lerenprineipJ  termi;"    Va/iic,  Wadlk, 
Labfur,  CapUai,  Itiiit.  Wagi».  ProfiU  J 

,  t  Mr.  H'Culluch'i  r'ditJon  will  serve  to  Hppriee  him  of  thoie  por- 
»  of  thn  origin*!  wort  whicli  ate  eeneiall)'  allowed  to  be  «t 
■SCO  wtlh  modern  doctrine*  and  diicovcrlu. 
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timith  he  will  find  a  right  profitaMe  one ;  and  witliout 
it,  will  uever  know  what  the  "political  economy" 
M,  that  he  hears  so  much  of — he  will  be  coufouiided 
by  tlie  "  din  of  all  that  smidiery "  tarrying  on  by 
Hicardo,  Mallbus,  M'Cullocb,  Mill,  Storclt,  Say, 
Torreng,  and  &fty  otiiers  ! 

Mr.  M'Cnlloch's  Commercial  Dictionary  will  be 
found  a  vast  store-liouse  of  authentic  information  on 
all  points  connected  even  in  the  remotest  degree  with 
arts,  trade,  commerce,  and  manufactures.  To  the 
political  economist,  such  a  work  is,  of  course,  indis- 
pensable; to  the  mere  lawyer,  even,  it  b  very  valu- 
able. Knowledge  of  this  kind  vtust  be  early  acquired 
by  bim  who  wishes  to  prepare  himself  for  extensive 
practice.  Suppose  a  brief  put  into  the  hands  of  a 
young  lawyer,  involving  mechanical,  scientific,  or 
commercial  topics :  how  painful  bis  position,  if  une- 
qual to  the  task,  bow  splendid  his  chance  of  distinction 
if  equal  to  it  I  Not  long  ago  a  fire-insurance  cause 
was  tried,  involving  the  right  to  a  very  large  sum  of 
money,  which  ultimately  turned  on  the  true  nature  of 
Jixed  and  volatile  oils:  all  the  chemists  of  any  note 
were  e.xamined,  cross-examined,  and  re-examined  with 
exquisite  skill  by  the  counsel  for  both  parties,  the 
present  Lord  Chancellor  Lyndhurst  and  Lord  Chief 
Baron  Abinger.  The  short-hand  writer's  printed 
report  of  this  case  (Severn  v.  King)  is  now  lying  before 
the  author;  and  the  extensive  scientific  knowledge 
dispUiyed  by  these  distinguished  persons,  as  well  as  by 
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the  other  counsel,  is  really  astonishing. — But  is  this 
^meiitioned  as  a  case  per  se  ?     By  no  means ;  go  to  Nisi 
lAius  on  any  day  you  will,  and  judge  for  yourself. 
Blou  vn\\  there  see  how  useless,  liow  eminently  danger- 
'fllB  it  ifi,  to  think  of  relying  upon  any  sudden  "  cram" 
for  such  occasions  as  these,  which  is  calculated  only  to 
confuse  and  bewilder  yon,  if  unluckily  drawn  but  a 
hair's-breadtb  from  what  you   had  prepared  before- 
Itand.     A  very  distressing  instance  of  this  kind  oc- 
curred not  long  ago;  the  consequences  were  signally 
unfortunate  *  !     The  student  will  do  well  to  purchase 
two  or  three  of  the  treatises  published  in  Dr.  Lardner's 
Cyclopaedia  on   the   practical   subjects   which   often 
irnish  occasion  for  legal  investigation ;  such  as  Silk 
Lnufecture,  Manufactures  in  Metal,  Porcelain  and 
Olass  Manufacture ;  and  the  forthcoming  ones  on  the 
Cotton    Manufacture,    by  Dr.    Ure,   and  tlie  Preli- 
minary Discourse  on  the  Arts  and  Manufactures,  by 
the   Baron   C.   Dupin;  which   are   likely,  from  the 
reputations  of  their  writers,  to  be  highly  interesting 


*  Mr.  CliitI},  iu  liU  Uat  work,  girrs  two  or  three  instuiceB  of 
ifttanacp  in  these  matters,  which  are  sciircely  credible. 

"  It  ia  wril  known,"  be  Bajri."  "  that  a  judge  wu  to  entirely 
ifsoraDt  of  inaaiance  caaaes,  that  after  having  been  occupied  ijx 
houn  ia  trying  an  action  on  ■  policy  of  insnranCB  upon  goods  (AiuHa    1 
dmik)  from  RuiLl.  be,  in  bis  addreai  to  the  jury,  complained  tint  ^ 


U  njilenee  had  been  given  to  abow  bow  Riuain 
W  etntit  of  that  name  for  the  liird)  could  b 
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and  useful.  Mr.  Babbage's  "  Economy  of  Machinery 
aud  Manufactures"  will  be  found  a  delightful  and 
most  instructive  little  work;  comprising  in  a  small 
compass  a  vast  deal  of  important  and  authentic 
information  not  to  be  found  elsewhere.  The  style, 
too,  is  eminently  chaste  and  philosophical.  Works 
of  this  kind  tlie  student  may  advantageously  have 
by  him,  for  the  purpose  of  reading  or  reference,  as 
inclination  and  opportunity  may  allow. 

it  would  seem  a  hopeless  task  to  enter  upon  works 
on  physical  science  generally :  but  oi/e  may  be  named, 
"  The  Elements  of  Physics  "  by  Dr.  Arnott,  as  one  of 
the  most  extraordinary  and  valuable  books  of  the  age ; 
one  citlcnlated  toe«((re  tlie  student  into  the  very  recesses 
of  natural  philosophy,  and  well  worthy  of  a  very  fre- 
quent perusal.  It  will  supply  the  place  of  all  otherworks 
on  physical  science,  at  least  to  the  lawyer ;  it  does  not 
pre-suppose  any  acquaintance  with  tlie  mathematics  in 
its  readers;  nor  does  it  deal  in  what  may  be  called  the 
jargon  of  scientific  phraseology.  He  that  runs  may 
read.  Such  felicity  of  illustration — such  graceful  sim- 
plicity of  style  and  method,  perhaps  never  were  before 
united  with  profound  and  accurate  scientific  know- 
ledge. An  acquaintance  witli  the  general  principles 
of  physics — of  mechanical  science,  such  as  this  work 
will  so  easily  and  elegantly  supply,  will  be  of  incal- 
culable service  to  the  young  counsel;  as  an  ignorance 
of  them  is  likely  to  be  attended  with  the  most  morti- 
fying consequences.     Dr.  Arnott,  in  the  work  just 
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mendoned,  gives  an  amusing  anecdote,  which  is  worth 
quoting.  *'  A  young  and  not  yet  skilful  Jehu,  having 
run  his  phaeton  against  a  heavy  carriage  on  the  road, 
foolishly  and  dishonestly  excused  his  awkwardness,  in 
a  way  which  led  to  his  father's  prosecuting  the  old 
coachman  for  furious  driving.  The  youth  and  his 
servant  both  deposed,  tliat  the  shock  of  the  carriage 
was  so  great  as  to  throw  them  over  their  horses^  heads ; 
and  thus  they  lost  the  cause,  by  unwittingly  proving 
that  the  faulty  velocity  was  their  own*!**  A  still 
more  ridiculous  instance  occurred  not  long  ago,  on 
the  part  of  an  eminent  counsel. 

The  author  cannot  conclude  this  section,  without 
conjuring  his  young  reader  to  study  the  immortal 
works  of  Edmund  Burke.  Panegyric  has  exhausted 
itself  upon  them.  Enchanting— dazzling  in  their 
eloquence,  profound  in  their  political  sagacity,  sub- 
lime in  their  philosophy — 

*'  we  ne*er  may  look  upon  their  like  again.** 

If  the  present  writer  were,  in  the  prospect  of 
banishment  to  a  desert  country,  put  to  his  election  of 
some  one  English  author's  works,  as  his  companions  in 
exile,  he  has  often  thought  that  he  should  choose  those 
of  Burke.  "  Among  the  characteristics  of  Lord 
Erskine's  eloquence,"  observes  one  of  his  recent 
bic^^phers,  "  the  perpetual  illustrations  derived  from 

•  Elem.  of  Phys.  vol.  i.  p.  48,  3rd  ed. 

H 
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the  writings  of  Burke,  is  very  remarkable.  In  every 
one  of  the  great  state  trials  in  which  he  was  engaged, 
he  referred  to  the  productions  of  that  extraordinary 
person  as  to  a  text-book  of  political  wisdom — ex- 
pounding, enforcing,  and  justifying  all  the  great 
and  noble  principles  of  freedom  and  of  justice  *.'^ 
**  When  I  look,"  says  Lord  Erskine  himself,  "  into 
my  own  mind,  and  find  its  best  lights  and  principles 
fed  from  that  immense  magazine  of  moral  and  political 
wisdom,  which  he  has  left  as  an  inheritance  to  man- 
kind for  their  instruction,  I  feel  myself  repelled,  by 
an  awful  and  grateful  sensibility,  from  petulantly 
approaching  him." 

Such  is  the  course  which  the  author  ventures  to 
point  out  for  the  guidance  of  his  younger  readers ; 
one  which  he  hopes  will  be  found  at  once  compre- 
hensive, appropriate,  and  practicable,  with  reference 
to  the  time  and  objects  of  the  law  student.  He  is 
aware  that  some  may  feel  disappointed  at  the  non- 
selection  of  their  favourite  authors;  but  they  must 
remember  that  a  choice  must  be  made  ;  and,  in 
doing  so,  no  one  can  please  all.  Many  extensive 
branches  of  knowledge  are  above  altogether  passed 
over,  such  as  ethical  and  intellectual  philosophy; 
because  the  author  must  otherwise  have  fallen  into 
the  very  error  reprehended  in  the  commencement  of 


*  Lives  of  English  Lawyers,  by  H.  Roscoe,  p.  384. 
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this  section  *.  These  are  left  to  the  student's  own 
care,  as  inclination,  capacity,  and  opportunities  may 
hereafter  prompt,  and  enable  him  to  extend  the  sphere 
of  his  general  acquirements.  He  must,  however,  take 
care  not  to  attempt  too  much — not  to  have  "  too 
many  irons  in  the  fire,"  or  he  will  but  distract  and 
exhaust  himself  to  no  purpose.  Let  him  especially 
attend  to  this,  in  the  arduous  period  of  his  ^rst  yearns 
pupilage. 

In  conclusion,  the  author  respectfully  whispers  into 
the  ears  of  the  conceited  and  self-sufficient,  if  any 
such  shall  cast  their  eyes  over  these  passages,  a 
friendly  caution : — 

Multi  ad  sapientiam  pervenissent^  nisi  sejamperve- 
nisse  putassent ! 

*  If  the  author  were,  however,  desired  by  the  student  to  point 
out  for  his  perusal  any  one  work  on  mental  philosophy,  he  would 
certainly  name  "  The  Elements  of  the  Philosophy  of  the  Human 
Mind,"  by  Dogald  Stewart,  as  one  fuU  oi practical ^  interesting,  and 
valuable  observations  on  the  culture  of  the  understanding. 
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CHAPTER   V. 


ON  THE  FORMATION  OF  A  LEGAL  CHARACTER. 
PART  III.— MENTAL  DISCIPLINE. 


"  Legal  studies,"  observes  an  able  writer,  "  emi- 
nently invigorate  and  fortify  the  mind's  noblest 
faculty — the  power  of  attention  :  they  discipline  the 
understanding,  excite  discrimination,  give  activity 
and  acuteness  to  the  apprehension,  and  correct 
and  mature  the  judgment*."  Never,  perhaps,  did 
they  receive  a  juster  panegyric:  but  how  long  is 
it  before  these  effects  make  their  appearance  in  the 
great  body  of  legal  students?  What  a  capacity 
for  energetic  and  persevering  application  is  pre- 
supposed; and  how  few  possess  it!  The  threshold 
of  the  law  is,  besides,  as  before  intimated,  thronged 
with  numerous  and  peculiar  obstacles;  and  the 
inexperienced,  undisciplined,  eager  tyro,  however 
great  his  natural  parts,  is  apt  to  get  quickly  discou- 


♦  Rit80*s  Introd.  p.  7. 
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ed,  and  either  abruptly  give  up,  or  indefinitely 
tpone,   the  effectual  prosecution  of  his   studies.    ' 
*^  the   contrary,   a  mind  duly   disciplined   before 

^tering  the  profession,  will  soon  find  the  law  a 
^^lightful  pursuit — labor  ipse  voluptas-^itB  difficulties 
^ wishing  before  him,  as  children's  bugbears  before 

^e  morning  sun.  How  few,  however,  stand  "  firm 
^pon  this  'vantage  ground  ! "  How  few  young  men 
feally  think;  how  many  affect  it;  how  many  are 
^ven  credit  for  it;  how  easy  to  simulate  it!  How 
many  choice  intellects  have  been  ruined,  through 
early  indolence,  or  a  vicious  education !  How  easy 
is  it  for  the  youthful  mind  to  slip  into  slovenly  habits 
of  thought,  which  cannot  be  laid  aside,  and  which 
utterly  incapacitate  for  intellectual  exertion  *  !  It  is 
one  thing  to  store  the  mind  early  with  information ; 
and  another  to  train  its  budding  faculties  for  severe 
exertion.  ^^  The  pains  and  application,^  says  Roger 
North,  ^'  must  be  in  the  youth ;  and  that  gone,  the 
opportunity  is  lost.  A  man  has  but  one  youth,  and 
considering  the  consequence  of  employing  that  well, 
he  has  reason  to  think  himself  very  rich;  for  that 
gone,  all  the  wealth  in  the  world  will  not  purchase 
another.  It  would  seem  strange,  if  experience  did 
not  confirm  it,  that  a  mane's  age  should  be  like  the 

♦  **  In  general,"  says  Dugald  Stewart,  **  wherever  habits  of 
inattention,  and  an  incapacity  for  obserration,  are  very  remarkable, 
they  wiU  be  found  to  have  arisen  from  some  defect  in  early  education." 
— £/.  PhU,  c.  vi.  (  7,  p.  469,  6th  ed. 
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seasons  of  the  year :  for  if  you  sow  in  Iiarvest,  when 
are  you  to  reap  ?  The  spring  is  the  time  to  commit 
seeds  to  increase ;  and  if  a  man  gets  not  bis  skill  when 
young,  lie  is  like  never  to  have  any  at  all ;  for  the 
soil  becomes  arid  as  age  advances,  and  whatsoever  is 
scattered  upon  it,  takes  no  thrift,  but  perishes  and 
starves  *." 

In  this  section  the  author  will  endeavour  to  offer 
a  few  plain  suggestions  for  the  assistance  of  thoss 
who,  conscious  of  a  voktjle  and  inconstant  mind, 
anxious  to  sober  and  settle  it,  before  finally  committing 
themselves  to  the  actual  business  of  the  most  laborious 
of  professions.  Let  us  set  out,  then,  with  the  cheering' 
assurance  of  the  most  illustrious  of  pbilosopliers. 

"  TTiere  is  tio  gtond,  or  impediment  in  the  wit,  bui 
may  be  wrougM  otit  hy  Jit  studies :  like  as  diseases  of 
the  body  may  have  appropriate  exercises ;  bowling  il 
good  for  the  stone  and  reins,  shooting  for  the  luDgB 
and  breast,  gentle  walking  for  the  stomach,  riding  for 
the  head,  and  the  like.  So  if  a  man's  wit  be  wander- 
ing, let  him  study  the  mathematics;  for  in  demon. 
strations,  if  bis  wit  be  called  away  never  so  little,  he 
must  begin  again ;  if  bis  wit  be  not  apt  to  distinguish, 
or  find  differences,  let  him  study  the  schoolmen,  for 
they  are  '  Cymini  sectores ;'  if  be  be  not  apt  to  beat 
over  matters,  and  to  call  upon  one  thing  to  prove  and 
illustrate  another,  let  him  study  the  lawyers'  cases: 

■  Disc.  Stu.  Laws,  pp.  5,  6. 
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SO  every   defect  of  the   mind  may  have  a  special 
receipt  *." 

That  the  mathematics  are  pre-eminently  calculated 
to  train  the  mind,  to  induce  habits  of  close  and 
accurate  thought — and  that  without  pursuing  them  to 
any  considerable  extent — is  indisputable.  *'  If  a  child 
be  bird-witted,''  repeats  Lord  Bacon,  elsewhere,  "  that 
is,  hath  not  the  faculty  of  attention,  the  mathematics 
givedi  a  remedy  thereunto ;  for  in  them,  if  the  wit  be 
caught  away  but  a  moment,  one  is  to  begin  a-new.*** 
How  many,  indeed,  have  been  indebted  to  the  intro- 
ductory books  of  Euclid,  for  their  first  real  insight  into 
the  art  of  reasoning ;  for  the  first  efficient  control  ever 
obtained  over  their  thoughts  f  1  There  are,  however, 
many  who  have  an  unconquerable  aversion  to  this 
science ;  who  had  rather  take  their  mental  physic  in 
any  other  way. 

He  who  desires  to  fit  himself  for  a  profession  which 
consists  almost  altogether  of  reasonings  will,  of  course, 
be  desirous  of  early  acquainting  himself  with  at  least 
the  general  principles  of  logic.  All  our  great  law 
writers  have  more  or  less  insisted  on  the  necessity  of 
such  knowledge.  The  student  will,  however,  bear 
in  mind  an  observation  of  Seneca's  :  —  Prospici- 
enda  ista,  sed  prospicienda  tantum,  et  a  limine  salu- 

m 

•  Essayt— Of  Stadies. 

t  **  Geometry,"  said  Lord  Ashburton,  **  will  afford  to  the  young 
lawyer  the  most  apposite  examples  of  close  and  pointed  reasoning.** 
— Letter  to  a  Young  Gentleman^  ffc. 
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laiida :  kactenus  uHlta,  animum  si  preparent,  non 
detinent;  tamdiu  enim  istis  immorandum  est,  quam  diu 
nihil  a7nmtts  ugere  mnjus  potest,  Budimenta  sunt  nostra 
— non  opera  '.  TLe  work  which  we  have  selected  aa 
best  calculated  for  the  exercise  of  the  student's 
reasoning  powers,  is,  iu  the  opinion  of  an  eminent 
living  logician  (Dr.  Copleston,  Bbliop  of  Llaudaff), 
"not  intelligible,  even  in  a  single  page,  to  one  who  is 
ignorant  of  logic."  Before,  therefore,  sitting  down 
to  the  task  which  will  be  presently  laid  before  him, 
he  cannot  do  better  than  read  with  attention  the 
concise  and  luminous  Treatise  on  Logic^  by  Dr. 
Whatelv,  the  present  Archbishop  of  Dublin.  He 
has  disentangled  logic — whether  viewed  as  an  art  or 
as  a  science — from  the  metaphysics  with  wliicli  it  had, 
till  his  time,  been  blended  and  confounded;  he  has 
placed  it  upon  its  proper  basis,  and  pointed  out  its 
true  character  and  functions.  The  student  may  omit, 
for  a  while,   the   "  Synthetical   Compendium,"   the 


"  ■'  Our  BtuiicnI."  aays  Old  PhiUips,  "  muat  not  dwell  loo  mach 
upuD  logic,  nor  tBni]H:r  therewith,  Btriving  to  bring  the  law  into  a 
true  logical  method,  which  is  impoasibli' ;  or  bi  least  not  without 
great  difficulty  !  and  when  done,  hardly  worth  the  time  lost  thereby  : 
witness  SeDtxB,  who  told  bis  Lucilius,  '  iVon  vato  ad  iilaa  tHupHat! ' 
Whereof,  saitU  Master  Pulbeck.  some  do  spend  a  whole  dccjtde  of 
yenra  in  doing  nothing  else  tfaiD  seeking  out  the  proper  genus  and 
e  only  thing;  and  when  they  hare  done,  they  are 
o  aa  they  were  before,  but  may  say  of  themselTcs  aa 
3  ipeaketh  of  them  very  fitly,  ConJvUmtia  aalra  pelionu, 
-Jiu.  i.p.  «a.  pp.  34,  5, 


ditterenoe  of  di 


ruinui  in  preripilia." 
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most  difficult  and  technical  portion  of  the  work ;  but 
all  the  rest  should  be  read  with  great  care — especially 
that  **  Of  Fallacies  *."  If,  however,  he  have  not 
leisure  or  inclination  for  this  work,  one  may  be  men- 
tioned, of  &r  less  scientific  pretensions,  perhaps, 
but  well  worthy  of  his  attention  —  the  ^^  Elements 
of  Thought,"  by  Mr.  Taylor,  of  Ongar,  a  spare 
duodecimo,  but  containing  a  simple,  lucid,  and  able 
exposition  of  the  leading  principles  of  logic,  as  well 
as  popular  definitions  and  illustrations  of  terms  that 
are  oftener  confidently  used,  than  distinctly  under- 
stood. 

Chillingworth  is  the  writer  whose  works  are 
recommended  for  the  exercitations  of  the  student. 
Lord  Mansfield,  than  whom  there  could  not  be  a  more 
competent  authority,  pronounced  him  to  be  a  perfect 
MODEL  OF  argumentation  f  .^  Archbishop  Tillotson 
calls  him  "  incomparable — the  glory  of  his  age  and 


*  '*  The  chemist,*'  says  Dr.  Whatelf ,  '*  keeps  hj  him  his  tests 
«nd  his  method  of  analysis,  to  be  employed  ivhen  any  substance  is 
offered  to  his  notice,  the  composition  of  which  has  not  been  ascer- 
tained, or  in  which  adulteration  is  suspected.  Now  a  fallacy  may 
aptly  be  compared  to  some  adulterated  compound  ;  '  it  consists  of 
an  ingenious  mixture  of  truth  and  falsehood,  so  entangled,  so  inti- 
mately  blended,  that  the  falsehood  is  (in  the  chemical  phrase)  held 
tfi  toluHon :  one  drop  of  sound  logic  is  that  test  which  immediately 
disnniten  them,  makes  the  foreign  substance  yisible,  and  precipitates 
it  to  the  bottom/" — WhaUly'a  Elem,  of  Log,  [quoting  from  an 
Exam,  of  Ketts'  Logic]  p.  31 ,  3rd  ed. 

t  Butler's  Hor.  Subsec. 
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nation  "."  Locke  proposes,  "  for  the  attainment  of 
riglit  reasoning)  the  constant  reading  of  Chillingworth ; 
wlio,  by  his  example,"  he  adds,  "  will  teach  both  perspi- 
cuity and  the  way  of  right  reasoning,  better  tlian  any 
book  that  I  know;  and  therefore  will  deserve  to  be 
read  upon  that  account,  over  and  over  again  ;  not  to 
say  anything  of  his  arguments +."  Lord  Clarendon, 
also,  who  was  particularly  intimate  with  him,  thus 
celebrates  his  rare  talents  as  a  disputant,  "  Mr. 
Chilling^worth  was  a  man  of  so  great  subtilty  of 
understanding,  and  so  rare  a  temper  in  debate ;  that 
as  it  was  impossible  to  provoke  him  into  any  passion, 
80  it  was  very  difBciilt  to  keep  a  man's  self  from  being  ' 
a  little  discomposed  by  bis  sliaqiness  and  quickness  of 
argument,  and  instances,  in  which  he  had  a  rare 
facility,  and  a  great  advantage  over  all  the  men  I  ever 
knew.  He  had  spent  all  his  younger  time  in  disputa- 
tion ;  a]]d  had  arrived  at  so  great  a  mastery,  as  he 
was  inferior  to  no  man  in  these  skirmishes  %." 

After  reciting  such  splendid  testimonials  as  these, 
the  student,  it  is  to  be  hoped,  will  feel  eager  to  avail 
himself  of  the  advantages  to  be  derived  from  the  great 

■  Sorraon  ri.  on  Heb.  li.  6. 

t  "  ThooghtB  Concerning  Resiling  and  Study  Tor  ■  Oeatlemsu." 
I  LiPE  of  Lord  Clarendon.  Hia  liordshl])  adds,  however,  that 
Chillingworth,  "  with  his  notable  perfection  in  thie  exercise,  bad 
contracted  anchui  irretolulion,  and  babit  or  doubting,  thnt  byde^ees 
he  grew  canfidenl  of  nothing-,  and  a  sceptic  ai  lesEt.  in  the  srrnleet 
iDj>terie9  of  faith." 
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work  which  called  them  forth,  i.  e.,  ^^  The  religion  of 
Protestants  a  safe  way  to  salvation.'*  It  was  written 
in  answer  to  one  Matthias  Wilson,  a  Jesuit;  who 
(under  the  name  of  Edward  Knott)  had  replied  to 
Dr,  Christopher  Potter's  Answer  to  him,  in  a  work 
endded  "  Mercy  and  Truth ;  or  Charity  maintained 
by  Catholics;"  and  this  brought  down  upon  him 
a  tremendous  opponent — Chillingworth*.  Both  of 
them  were  consummate  logicians,  and,  as  may  easily 
be  believed,  did  all  that  the  best  wit  of  man  could  do, 
in  defence  of  their  respective  churches.  The  poor 
Jesuit  reserves  no  quarter  from  his  stern  but  calm 
antagonist,  who  begins  with  the  very  Preface,  and 
overturns  seriatim  every  paragraph,  down  to  the  very 
end  of  the  book.  Perhaps  there  is  no  instance  on 
record  of  a  more  formal  logical  contest  than  this. 
Chillingworth  first  gives  entire  the  chapter  in  his 
adversary's  book,  in  numbered  paragraphs,  and  then 
his  own  answer :  as  if  determined  that  both  bane 
and  antidote  should  be  thus  eternised — that  all  fu- 
ture readers  should  be  able  to  judge  which  was  the 
conqueror ! 

*  Poor  Knott,  dismayed  at  hearing  that  Chillingworth  was  pre- 
paring to  take  the  field  against  him,  published  a  work  before-hand, 
to  prejndice  the  public  against  Chillingworth  and  his  book,  hj 
charging  him  with  SoeifUanism :  and  after  Chillingworth* s  work  had 
been  published,  endeavoured  to  destroy  its  great  popularity  by 
writing  another,  to  accuse  him  of  infidelity  I  One  Francis  Cheynell, 
a  fanatical  opponent  of  Chillingworth,  attended  at  his  funeral,  and 
flung  his  famous  book  into  the  grave,  wishing  that  it  might  ''  rot 
with  the  author  r* 
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Let,  then,  the  student  who  is  in  earnest  about  the 
discipline  of  his  mind,  procure  this  great  work*,  and 
thoroughly  esercise  himself  in  it.  He  need  not  be 
long  about  it,  if  be  will  but  set  upon  his  task  heartily ; 
but  the  consetjuences  will  be  happy  and  permanenL 
As  one  of  our  judges  said  somewhat  quaintly  of  Lord 
Coke — "  the  doses  I  took  of  Coke  iu  early  youtli, 
operate  even  now  :"  so  may  say,  iu  after  life,  the  pupil 
of  ChilliiigwoTtb. 

If  the  student  do  not  choose  to  read  tbe  whole 
work — which  even  including  tbe  very  copious  cita- 
tions from  his  opponent's  book,  does  not  occupy  more 
than  two  octavo  volumes — let  him  select  some  parti- 
cular chapter — the  second,  for  instance,  "  on  tbe 
means  whereby  the  revealed  trullis  of  God  are  con- 
veyed to  our  understanding,  and  which  must  deter- 
mine controversies  in  faith  and  religion  " — perfaapa 
the  most  elaborate  and  perfect  of  all.  He  roust  Eral 
read  over  the  Jesuit's  account  of  tbe  Mule  of  Faith, 
and  possess  himself  of  the  full  scope  and  drift  of  its 
argument,  before  entering  upon  the  answer  of  Cbil- 
lingworth.  Let  him  analyse  it  on  paper,  and  keep  it 
before  him,  to  assist  his  memory.  Go,  then,  to  Chil- 
liugworth.  Take,  first,  a  bird's-eye  view  of  the  whole 
cliapter  (131  pages) ;  and  then  apply  yourself  leisurely 
to  tlie  first  half  dozen  pages.  Pause  after  reading  a 
few  sentences;  look  off  the  book  into  your  mind,  and 
satisfy  yourself  that  the  thoui/kt,  not  the  language,  ia 

*  The  edition  of  Chill ingworth's  norka,  in  tbree  vols.  Svo, 
publiaheil  by  Priestley,  in  1820,  laay  he  jiurcliaBed  for  a  mere  trifle. 
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tliere,  fully  aod  distinctly.  Proceed  thus  through  the 
whole,  carefully  markiEg  tlic  stages  of  the  argument, 
tiie  connection  of  each  thought  with  the  otheij  and 
[lie  general  bearing  of  tlie  whole.  Set  your  author, 
as  it  were,  at  a  little  distance  from  you :  watch  how 
warily  he  approaches  his  opponent— with  what  calm 
precision  and  skill  he  parries  and  thrusts.  Imagine 
yourself  to  be  in  the  Jesuit's  place:  can  you  find  au 
iiisiant's  opening';'  la  your  opponent  ever  oif  his 
guard  ?  Does  he  ever  make  a  false  thrust.  Or  fail 
of  parrying  the  best  of  liia  antagonist  ? — Can  you 
iliscover,  in  a  word,  a  defect  or  u  redundancy,  either 
in  thought  or  expression  ?  Can  you  put  your  finger 
anywhere  upon  a  fallacy?  Try!  Tai  your  inge- 
uuity  and  acutencss  to  the  uttermost ! 

Having  tlioroughly  possessed  yourself  of  the  whole 
argument,  put  away  your  booh  and  memoranda,  and 
try  to  go  over  it  in  your  mind.  Endeavour  to  repeat 
it  aloud,  as  if  in  oral  controversy;  thus  testing  not 
only  the  clearness  and  accuracy  of  your  perceptions, 
but  the  strengtli  of  your  memory — the  readiness  and 
fitness  of  your  language.  Let  not  a  film  of  indis- 
tinaness  remain  in  your  recollection,  but  clear  it 
away,  irmtaiUer,  by  reference — if  necessary — to  your 
book.  Not  content  even  with  this,  make  a  point,  the 
n«xt  day,  uf  writing  down  the  substance  of  your  yef>- 
tvrday's  reading,  in  as  compendious  and  logical  a  form 
as  possible, — and  go  on  thu!t,  step  by  step,  tlirougli 
the  whole  argument.     Having  so  looked  minutely  at 
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the  means  and  the  end — at  the  process  and  the  result, 
at  tlie  whole  and  its  parts — having  completely  mastered 
"  this  great  argTiment"  in  all  its  bearings,  you  will 
be  conscious  of  having  received  an  invaluable  lesson 
fi-om  one  of  the  subtlest  and  most  powerful  disputants 
that  perhaps  the  world  ever  saw.  All  the  faculties  of 
your  mind,  many  of  them  heretofore  dormant  and 
torpid,  will  have  been  drawn  out  into  full  play  —will 
have  been  set,  as  it  were,  upon  the  qui  vive.  You 
will  see  at  once  both  your  weak  and  your  strong 
points,  and  guide  your  future  efforts  accordingly. 
All  this  may  look,  on  paper,  tiresome,  discouraging, 
and  unprofitable;  it  may  seem  so,  at  tirst,  in  practice. 
You  may  sit  down  somewhat  sore  and  exhausted,  pos- 
sibly, as  from  your  first  drill  ;  but  persevere  !  You 
wilt  soon  perceive  the  ealutary  effects  and  beneficial 
tendency  of  these  intellectual  gymnastics !  The 
soreness  of  your  muscles  will  rapidly  abate,  as  their 
activity  and  strength  increase,  not  only  sensibly  but 
incredibly,  with  each  succeeding  lesson.  You  will 
thus  have  put  yourself,  as  the  pugilists  have  it,  into 
thorough  TRAINING  t  Say  that  two  hours  a  day,  for 
several  months,  are  thus  spent,  is  there  any  propor- 
tion between  the  pauis,  and  the  profit?  The  toil 
may  seem  severe,  and  for  a  while  thankless ;  but  it 
will  be  attended  witli  permanently  beneficial  effects. 
Is  it  not  worth  a  resolute  trial?  Young  reader,  we 
charge  you  to  make  it ! — to  search  and  see  what  stuff 
your  mind  is  made  of.     If  you  break  down  under  it, 
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if  you  are  really  unequal  to  it — if  you  cannot  accus- 
tom yourself  thus  to  patient  and  coherent  thought, 
we  beg  of  you  to  pause,  before  committing  yourself 
to  the  legal  profession.  Do  not,  however,  give  up  at 
the  end  of  a  week,  fortnight,  or  even  month ;  perse- 
vere for  several  months ;  as  often  as  you  fly  off,  come 
back  again ;  whenever  you  stumble,  rise  again  and 
run.  Your  breath  may  now  and  then  fail  you,  your 
limbs  may  tremble  under  you,  your  heart  may  sink ; 
but  persevere  ! — At  the  same  time  that  this  drilling  is 
going  on,  form  the  resolution  ^  whatever  your  (mind) 
findeth  to  do,  to  do  with  your  might.'  Never  on  any 
pretence,  on  any  occasion,  suffer  yourself  to  rest  satis- 
fied without  a  full  and  distinct  understanding  of  what 
you  are  about.  Never  run  away  with  a  hasty  half- 
formed  impression — even  of  a  paragraph  in  a  news- 
paper. Remember  it  is  the  habit  that  you  are  con- 
cerned about  forming.  It  is  only  in  this  way  that 
you  can  ever  get  the  complete  controul  over  your 
thoughts — that  you  can  set  your  mind  into  real  work- 
ing trim. 

^^  There  is  no  talent,  I  apprehend,"  says  Dugald 
Stewart — and  it  is  a  most  important  observation — ^^  so 
essential  to  a  public  speaker,  as  to  be  able  to  state 
clearly  every  different  step  of  those  trains  of  thought 
by  which  he  himself  was  led  to  the  conclusions  he 
wishes  to  establish.  Much  may  be  here  done  by 
study  and  experience.  Even  in  those  cases  in  which 
the  truth  of  a  proposition  seems  to  strike  us  instan- 
taneously, although  we  may  not  be  able,  at  first,  to 
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tliacover  Uie  media  of  proof,  we  seldom  fail  in  the  dis- 
covery, by  perseverance.  Nothinff  coniribtUes  ji>  muck 
to  form  thii  talent  as  the  sludt/  of  metaphyties — not 
tlie  absurd  metaphysics  of  tlie  schools,  but  that  study 
which  has  the  operations  of  the  mind  for  its  object 
By  habituating  us  to  reflect  on  the  subjects  of  our 
consciousness,  it  enables  ns  to  retard,  in  a  conside- 
rable degree,  the  current  of  thought;  to  arrest  many 
of  those  ideas  which  wouUi  otherwise  escape  our 
notice;  and  to  render  the  arguments  wliich  we 
employ  for  the  conviction  of  others,  an  exact  tran- 
script of  those  trains  of  inquiry  and  reasoning  wliich 
originally  led  us  to  form  our  opinions  *- 

ChiLlingwortb  has  been  named,  for  the  reasons 
above  assigned,  as  eminently  calculated  to  subserve 
the  purposes  of  mental  discipline,  for  the  student. 
He  need  not,  however,  be  the  only  one.  The  subtle 
and  profound  reasonings  of  Bishop  Butler,  the  pel- 
lucid writings  of  Paley  f,  the  simplicity,  strength, 
and  perspicuity  of  Tillotson,  may  all  be  advantage- 
ously resorted  to  by  the  student  anxious  about  the 
cultivation  of  hb  reasoning  faculties.  Unless,  how- 
ever, he  be  one  of  those  who  entertain  the  invincible 
prejudice  to  mathematics  before  spoken  of,  we  must 
insist  upon  it,  that  he  will  find  Ms  best  interests  fur- 
thered by  a  study  of  the  first  six  books  of  Euclid. 


•  El.  Pliil.  ch,  iL  p.  124-5.  (6lb  ed.) 
t  Dr.  Wbaielj  epeaks  of  the  Hora  PnulinK  as  ■'  « 
■liecimen  o(  reaaoaing." — Rhelerk;  'Ji  n.  (5th  ti.) 
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They  are  better  calculated  than  any  thing  in  the 

x^orld,  to  test  the  native  strength  of  the  intellect,  to 

fix  a  wavering  one,  to  invigorate  a  weak  one.     **  As 

tennis,"  says  Lord  Bacon,  '^  is  a  game  of  no  use  in 

itself,  but  of  great  use  in  respect  it  maketh  a  quick 

«ye,  and  a  body  ready  to  put  itself  into  all  postures ; 

80   in  the  mathematics,  that  use  which   is  collateral 

4Mnd  ifitervenient  is  no  less  worthy  than  that  which 

is    principal  and   intended*."      The  exquisite,   the 

transcendent,   the  faultless   logic   with  which  every 

demonstration  is  fraught,  cannot  fail  of  producing 

the  happiest  effects  on  an  understanding   even  but 

a  degree  removed  from  the  lowest.      The  student, 

by   the  help   of  a  good  memory,   may  get  easily 

enough  over  a  dozen  or  two  propositions,  and  fancy 

that   this  is  all   that  is   expected  from   him.      Let 

him,  moreover,  appeal  to  his  reasoning  faculty,  and 

see   whether  he    can   use   what   he   has    so    easily 

acquired     Set  him  down  to  a  deduction !   It  may  be 

so  simple  as  to  require  the  aid  of  only  tlie  two  first 

propositions  of  the  first  book;   and  yet  our  baffled 

student  shall  be  obliged  to  give  up  his  task  in  despair, 

and  confess,  that  while  his  memory  has  been  called 

into  active  exertions,  all  his  other  faculties  have  lain 

dormant.    A  gentleman  now  at  the  Bar,  and  likely  to 

rise  soon  into  eminence,  before  going  to  college,  had 

so  "  got  up"— the  first  six  books  of  Euclid  as  to  be 

able   to  repeat  them  with  rigorous  accuracy;  and 


*  Advancement  of  Learning,  Works  vol.  iL  p.  145. 
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began,  therefore,  to  look  som«wbat  earnestly  towards 
B  senior  wranglersliip.  A  frieQ<l  playfully  asked  him  to 
solve  a  very  simple  deduction :  i.e.  ^^ from  a  given  point, 
to  draw  the  shortest  pomltle  line  to  a  straight  line,"  which 
may  be  done  by  the  aid  of  tlie  19th  and  32ad  theorems 
of  the  first  book  of  Euclid.  Our  confident  friend  sale 
down,  as  to  the  task  of  a  moment ;  but — it  is  a  fact- 
after  several  hours'  fruitless  effort,  tore  up  liis  papers 
and  left  the  room  in  desperation !  The  thirty-second 
proposition  was  '  his  favourite  one  ! '  He  was  told 
thai  two  propositions  of  the  first  book  would  suffice 
to  get  Lim  out  of  his  difficulty — and  he  declared  to 
the  author  that  he  had  gone  repeatedly  over  the  whole 
four  dozen,  attempting,  but  la  vain,  to  apply  each  to 
the  case  before  him  !  So  it  may  be  with  our  student. 
Alas!  perhaps,  how  difficult  he  finds  it  to  tbink! 
and  yet  be  is  entering  a  profession  whose  very  atnins- 
phere  is  thought;  where  be  will  be  called  upon  inces- 
santly to  acquire  and  use  legal  principles:  to  apply 
those  most  remote  and  abstract,  to  the  most  ordinary 
combinations  of  circumstances^and  that  with  promp-  I 

titudc  and  accuracy.     Let  him  not,  however,  be  dis-  i 

couraged.  The  memory  is  not  the  only  faculty  that 
is  improvable ;  the  perception  may  be  quickened,  the 
judgment  strengthened,  to  an  indefinite  extent,  by 
appropriate,  systematic,  and  persevering  discipline. 
It  is  exactly  with  mental,  as  with  bodily,  exercise. 
If  only  one  set  of  muscles  be  brought  into  action  by 
gymnastic  exercises,  that  set  only  will  be  developed 
and  strengthened,  at  the  expense  of  all  tlie  others : 
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and  divers  species  of  exercises,  therefore,  are  con- 
trived to  bring  fairly  into  play  all  the  muscles  of  the 
body.  When  these  are  judiciously  and  perseveringly 
adopted,  their  advantages  are  great.  The  health  aifd 
strength  of  the  whole  system  are  sensibly  improved : 
and  why  not  preserve  this  analogy  between  bodily 
and  mental  exercise?  Why  should  the  apprehen* 
sion — the  memory — the  judgment— be  exclusively,  or 
all  but  exclusively,  used  and  disciplined  ? 

One  who  is  really  anxious  about  the  discipline 
of  his  thoughts,  may  render  even  his  amusements 
subservient  to  this  purpose.  Chess,  whist,  and  crib- 
bage,  are  all  excellently  calculated  to  chain  a 
wandering  mind  to  its  task, — to  induce  those  habits 
of  patient  and  vigilant  attention,  cautious  circum- 
spection, accurate  calculation,  and  forecasting  of  con- 
sequences, which  are  essential  to  the  successful  study 
and  practice  of  the  law.  It  has  very  frequently 
struck  the  author  that  these  little  games  would  be 
to  many  the  first  and  best  possible  steps  towards 
mental  discipline,  especially  if  played  with  reference 
to  such  an  object  They  will  be  found  invaluable 
correctives  of  an  erratic  and  volatile  humour, — plea- 
sant and  most  efficient  auxiliaries.  The  student  who 
resorts  to  them  with  this  view,  will,  of  course,  take 
care  to  avoid  their  dissipating  incidents  and  tenden- 
cies; prudently  selecting  those  only  for  his  antagonists 
who  are  not  only  expert  players,  but  "like-minded 
with  himself.*' 

By  means  such  as  have  been  above  suggested. 


164 


rOBMATION  OF  A  LEGAL  CUARACTEB. 


«fN^eticsUy  adopted  >ud  persevered  with,  it  is  t 
Uaniy  pcedicted  tliu  an  intellect  of  only  moderate 
pwmwi*o»«  nuiy  be  enabled  to  overcome  all 
JiftodlMB  tliat  beset  legal  stadies.  Ills  «-atchfi] 
uki  pAlivDt  frmine  of  mind  will  enable  liim  to  t 
<lawn  cttlmly  «ud  unwind  th«  most  tangled  skein  t 
cfen  be  brougbt  before  hint.  He  will  go  on  in  J 
Wwtw  sMaidily  Mid  dteerily  amidst  Dumbet«  of  b 
C«Ni|Wtitan(  ^tAn  irr  dtber  drooping  under  tbe  t 
Wpwiwl  Mgwai  tlwjr  ^ve  encountered,  or  >^ 
wA  <BigMiiH,  if  Bol  dtsgrwci  from  a  campaign  i 
BWgfcl  wen*  l»  Wvc  been  undenaken.  '■  Gruuii 
tivtrf  dky,~  ta  adupt  tb*  kagoage  of  Burke, 
funwd  t»  »fiut«,  and  beaer  knit  in  his  Umb«,"  be 
witl  be  dvl)gkce<l  and  sarpmed  al  ibe  tapidtty  with 
H^ckt  ^  OMtf  fonuikUe  obstadee  disappear  from 
»  kia.  Net  obty  will  be  Ibas  pleasantly  proceed 
k  tbv  €vum  «f  bis  atndin,  and  be  enabled,  at 

*"  Wk  wAy  pMioik  to  enter  into  practice  u-iih  credit  and 
mtnMt^  bul  be  a-ill  abo  be  conscious  of  having 
[[■iiirrl  •  great  accesuon  of  intellectual  vigour.  His 
mini  no  longer  flits  and  flutters  about  butterRy-like, 
but  settles  upon  even*  objet^t  with  bee-like  precision, 
indintTy,  and  success.     The  difficulties,  intricacies, 

IiUmI  obstacles,  that  ilishearten  and  confound  so  many, 
>  Am  congenial  pursuits.  His  "  amicable  contests 
with  diflicuUitsi,"  will,  to  adopt  the  beautiful  expres- 
sion of  Burke,  already  ipioleil,  "  have  strengthenerl 
hit  nerves  and  shaqteiicd  his  skill,  — will  liave  obliged 
bim  ouly  to  uii  iiiliiiittte  acquuiiiiance   with  his  uh- 
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jects,  and  compelled  him  to  consider  them  in  all 
their  relations.  A  knotty  "  case,"  complicated 
"  pleadings,"  a  ponderous  "  brief,"  will  be  the  wel- 
come signal  to  be  "  up  and  doing."  with  all  his 
practised  energies  and  acquirements,  securing  at  once 
profit  and  distinction  to  himself,  and  success  to  his 
clients. 

*'  But,"  murmurs,  possibly,  an  impetuous,  or 
sneering,  or  desponding  reader,  ^^what  a  fuss  all 
this  about  a  trifle  !  Is  there  one  man  out  of  twenty 
of  those  who  have  succeeded  at  the  Bar,  that  ever 
went  through  such  draining'  and  drilling'  as  you 
are  urging?"  Perhaps  they  did  not  adopt  the  par- 
ticular means  here  suggested.  They  were  men, 
possibly,  of  great  natural  abilities, — some  of  whom 
bad  received  the  advantages  of  consummate  acade- 
mical discipline,  while  others  had  expended  a  vast 
amount  of  misdirected  and  excessive  labour.  Look, 
however,  hesitating  student,  not  at  those  who  have 
succeeded,  but  at  the  throng  of  those  who  have 
FAILED  !  Who  have  failed — and  yet,  perhaps,  would 
have  splendidly  succeeded,  had  but  some  experienced 
friend  stood  beside  them  at  starting,  whispering  such 
directions  as  we  have  here  humbly  endeavoured  to 
ofl^er;  and  so,  by  imposing  a  little  timely  and  judi- 
cious discipline,  have  saved  years  of  misdirected  and 
abortive  toil — a  thousand  pangs  of  despair ! 

The  author  considers  that  he  cannot  better  con- 
clude this  chapter  than  with  the  pointed  and  valuable 
observations  of  Dugald  Stewart. 
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"  In  wbat  consists  practical  or  experimental  skill, 
it  is  not  easy  to  explain  completely;  but  among  other 
tilings,  it  obviously  implies  a  talent  for  tniDute,  and 
comprehensive,  and  rapid  observation ;  a  memory  at 
once  retentive  and  ready;  in  order  to  present  tons 
accurately,  and  without  reflection,  our  tlieoretical 
knowledge:  a  presence  of  mind,  not  to  be  dbcon- 
certed  by  unexpected  occurrences;  and,  in  some 
cases,  an  uncommon  degree  of  perfection  in  the 
external  senses,  and  in  the  mechanical  capacities  of 
the  body.  All  tliese  elements  of  practical  skill,  it  is 
obvious,  are  to  be  acquired  only  by  habits  of  active 
exertion,  and  by  a  familiar  acquaintance  with  real 
occurrences;  for,  as  all  the  practical  principles  of  our 
nature,  both  intellectual  and  animal,  have  u  reference 
to  particulars,  and  not  to  generals,  so  it  is  in  the 
active  scenes  of  life  alone,  and  amidst  the  details  of 
business,  that  they  can  be  cultivated  and  improved. 
The  remarks  which  have  been  already  made  are 
sufficient  to  illustrate  the  impossibility  of  acquiring 
a  talent  for  business,  or  for  any  of  the  practical  art^ 
of  life,  witliout  actual  experience  *." 

*.*  Tlie  student  wiU  find  much  valuable  practical  matter  id  Dr. 
Abercrombie'a  "  Inquiries  eoneerning  the  IntelUelual  Poicera,'— 
BSpecially  in  the  Fifth  Put  of  that  work—"  A  View  of  the  Qualitiet 
and  Acquirementa  which  conetitute  a  well  regulated  Mind." 


i  of  the  Philosophy  of  the  Human  Miml,  chap.  ir.  §  ?, 


CHAPTER    VI. 


ON  THE  STUDY  OF  ENGLISH  HISTORY. 


All  lawyers  readily  admit  the  pre-eminent  import- 
ance of  an  accurate  and  extensive  acquaintance  with 
English  history ;  and  a  great  number,  very  confi- 
dently,  but  very    unwarrantably,    give    themselves 
credit  for  it     Few  have  not,  perhaps,  at  one  time  or 
another,  read  the  whole,  or  considerable  portions  of 
Hume — but  how  ?  with  what  object  ?    Was  it  hastily 
galloped  over  as  a  mere  school-boy's  course  of  holi- 
day reading — ^as  a  mere  task — as  a  painful  preliminary 
stage  of  legal  study  ?    Was  it  read  only  that  it  might 
be  said  to  have  been  read?    Was  it  the  constant 
object,  in  the  language  of  Montesquieu,  ^^  to  illustrate 
law  by  history,  and  history  by  law  ?  "     Was  there  any 
persevering  effort  made  to  retain  what  was  read,  to 
REFLECT  upon  it,  and  apply  it  to  practical  purposes  ? 
Has  it,  in  short,  been  read  in  the  spirit  of  Lord 


168  ON  THE  STUDY  OF  ENGLISH  HISTORY. 

Bolingbroke*8  beautiful  observation,  that  history  is 
philosophy  teaching  by  examples  *  ? 

Let  him  who  is  inclined  to  answer  these  questions 
petulantly  or  boldly,  submit  himself  to  one  quarter  of 
an  hour's  friendly  examination  by  any  competent 
person,  who  will  require  him  to  give  an  extempore 
account  of  one  or  two  only  of  the  most  prominent 
events  in  our  history — to  state  their  relative  con- 
nections and  dependencies — their  causes  and  effects  f ! 

How  can  that  lawyer  arrogate  to  himself  the  cha- 
racter of  a  worthy  member  of  a  liberal  profession,  who 


*  Perhaps,  however,  this  can  scarcely  be  said  to  be  BoIingbroke*s. 
The  passage  in  his  writings,  alluded  to,  is,  *'  What  then  is  the  true  use 
of  history  ?  *  *  I  will  answer  you  by  quoting  what  I  have  read  some- 
where or  other  in  Dionysius  Halicamassensis,  I  think,  that  History 
is  Philosophy  teaching  by  Examples Works ^  vol.  iii.  p.  323. 

t  This  inquiry  was  suggested  by  the  following  circumstance : — 
About  two  years  ago,  the  author  and  some  friends  were  conversing 
together  on  this  subject ;  and  one  of  the  most  confident,  at  the 
author's  suggestion,  offered  to  undergo  an  '*  unsparing  examination" 
on  the  spot.  A  gentleman  present  took  him  at  his  word,  and  sud- 
denly required  him  to  state  the  question  of  the  Exclusion  Bill — the 
exact  period  when  it  was  mooted — its  reception  and  fate  in  the  two 
Houses  of  Parliament,  &c.  Our  friend,  nothing  daunted,  began ; 
got  on  fairly  enough  for  a  few  sentences,  then  hesitated,  and  shortly 
came  to  a  stand-still,  colouring  with  vexation.  He  soon,  however, 
recovered  his  good  humour,  sa3ring  with  a  smile,  that  he  had  never 
dreamed  of  aught  so  **  rotten  in  the  state  of  Denmark.**  He  has 
since  become  not  a  little  distinguished  for  his  historical  knowledge ; 
and  refers  with  great  satisfaction  to  the  evening  when  he  was  first 
given  to  understand  the  imperfection  and  indistinctness  of  his  recol- 
lection even  of  so  prominent  a  matter  as  the  Bill  of  Exclusion. 
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is. ignorant  of  the  history  of  his  country?  What 
reasonable  chance  has  such  an  one  of  distinguishing 
himself  in  public  life,  of  aspiring  to  political  emi- 
nence? He  is  chained  down  to  his  daily  drudgery 
like  the  galley-slave  to  his  oar ;  he  cares  about  nothing 
but  to  get  through  his  day^s  work;  is  destitute  of 
everything  but  a  pitiful  pettifogging  familiarity  with 
forms  of  practice,  and  can  never  get  beyond  that 
wretched  apology  of  legal  hacks  and  dunces — ita  lex 
icripta  !  Take  him  out  of  the  beat  of  his  books  of 
precedents  and  practice,  and  a  child  may  pose  him. 
Expect  not  from  him  any  explanation  or  vindication 
of  the  reason  of  the  law,  its  general  principles  and 
policy.  He  comes  day  after  day  out  of  his  chambers 
or  the  court,  like  the  blacksmith  begrimed  from  his 
smithy  after  a  hard  day^s  work,  content  at  having  got 
through  what  he  was  engaged  upon,  neither  knowing, 
however,  nor  caring  to  inquire  into  the  noble  uses  of 
the  article  he  has  been  forging.  Thus  the  mere 
mechanical  draftsman,  your  hum-drum  pleader  or 
conveyancer,  may  have  got  through  the  task  assigned 
him,  may  have  drawn  the  instrument,  and  advised  on 
the  cases  submitted  to  him,  with  due  dexterity ;  and 
that  is  the  extent  of  his  care  or  ambition.  He  is 
conversant,  possibly,  with  the  practical  working  of  the 
provisions  of  feudalism — of  the  Statute  of  Entails,  and 
against  subinfeudations  * — of  the  delicate  and  com- 

*  Quia  Emploret, 
I 
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plicated  machinery  of  Uses  and  Trusts,  of  Fines  and 
Recoveries — but  knows  little  or  nothing  of  the  inter- 
esting period  of,  irnd  the  circumstances  atteiiHing 
their  introduction — what  led  to  their  adoption — what 
reasons  of  state  policy  were  concerned — wlietlier  they 
answered  the  desired  end,  and  are  fitted  to  the  political 
exigencies,  of  the  present  times.  Truly  he  "  ignoraiitli/ 
worships  "  the  law ! 

Surely  the  intelligent  practitioner  must  contem- 
plate the  structure  and  working  of  the  law  with 
deeper  interest,  who  has  accustomed  himself  to  the 
comparison  of  past  with  actual  and  possible  exigencies 
and  emergencies ;  observing  the  altered  circumstances 
in  which  society  is  placed  witli  reference  to  particular 
laws — the  vastly  ditferent  purposes  to  which  the  lapse 
of  time  has  appropriated  them,  from  those  (o  which 
ihey  were  originally  dedicated.  He  is  using,  for 
most  ordinary  and  peaceful  purposes,  the  machinery 
which  was  originally  intended  to  aim  a  mortal  blow  at 
the  aristocracy,  at  the  clergy,  at  the  liberties  of  the 
people,  or  at  the  prerogatives  of  the  crown — calling 
forth  at  one  time  the  tempestuous  spirit  of  lay  rebel- 
lion, at  another,  the  profound  subtlety  of  ecclesiastical 
machination ;  and  which,  having  answered  its  great 
purposes,  having,  in  process  of  time,  effected  a  silent 
revolution,  at  length  discharges  the  sole,  the  com- 
paratively humble  but  useful  functions,  of  securing 
and  transmitting  property  from  individual  to  indi- 
vidual.    The  little  instrument  by  which  the  modern 
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\  conveyancer  secures  20/.  a  year  to  Mary  Higgins  and 

'   ber  children,  is,  in  truth,  tiie  lever  by  which  a  king 

might  have  been  prized  from  his  throne ;  which  was 

applied,  with  consummate  craft,  to  the  destruction  of 

the  banded  power  of  the  aristocracy — of  the  huge  and 

gloomy  fabric  of  ecclesiastical  domination.     Thus  the 

water  which  might  at  first  have  been  seen  forming 

.  part  of  the  magnificent  confluence  of  Niagara,  and 

\  tlien  precipitated,  amid  clouds  of  mist  and  foam,  down 

its  tremendous  falls,  after  passing  over  great  tracts  of 

country,  through  innumerable  channels  and  rivulets, 

Bervcs,  at  length,  quietly  to  turn  the  peasant's  mill. 

Apart,  however,  from  this  more  interesting  view 

of  the  subject,  there  is  one   much  more  practically 

important  to  be  taken  by  the  student:  that  without 

this  contemporaneous  pursuit  of  historical  and  legal 

knowledge,  very  considerable  and  important  portions 

of  the  latter  cannot  be  appreciated  and  understood, 

L  tnd  no  pretensions  exist  to  the  character  of  a  cmisti- 

I  tuti-mal  lawyer.     Can  it  be  requisite  to  specify  and 

I  insist  upon  the  advantages — the  necessity  of  a  sound 

I  and  familiar  knowledge  of  those  portions  of  our  history 

I  which  are  peculiarly  connected  with  the  administration 

I  ftf  tlie  law?     Do  they  not  "  come  home  to  the  busi- 

Dnd    bosom"    of  all?       How    many   important 

I  decioions  and  statutes  are  there,  that  would  be  more 

sily  understood,  more  thoroughly  appreciated,  more 

I  permanently  retained,  more  readily  applied  to  practical 

jpurpofieat  when  illustrated  by  an  accurate  knowledge 

i8 
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of  the  circumstances  under  wliich  they  were  made 
or  enacted !  Is  not  the  assistance  obvious,  that  is 
derived  from  the  merepriucipleofoMociafion? — "Law 
tlieii  only  becomes  a  rational  study,"  says  Lord  Karnes, 
'•  when  it  is  traced  historically  from  its  first  rudi- 
ments, through  its  successive  changes.  With  respect 
to  tlie  political  institutions  of  Great  Britain,  liow 
imperfect  must  the  knowledge  be  of  iliat  man  who 
confines  his  reading  to  the  present  times?  If  lie 
follows  the  same  method  in  studying  its  laws,  have  we 
reason  to  hope  that  his  knowledge  of  them  will  be 
more  perfect?  A  statute,  or  any  regulation,  if  we 
confine  ourselves  to  the  words,  is  seldom  so  perspi- 
cuous, iis  to  prevent  errors,  perhaps  gross  ones.  In 
order  to  form  a  just  notion  of  any  statute,  and  to 
discern  its  spirit  and  intendment,  we  ought  to  be  well 
informed  how  the  law  stood  at  ihe  time,  what  defect 
was  meant  to  be  supplied,  or  what  improvement  made. 
These  particulars  require  historical  knowledge;  and, 
therefore,  with  respect  to  statute  law,  at  least,  such 
knowledge  appears  indispensable  *." 

"  Institutions,^  observes  an  able  writer  on  law 
studies,  "  which  originated  in  the  necessities  of  our 
ancestors,  must  be  necessarily  traced  back  to  the 
same  ancient  source  for  their  construction.  The  only 
sure  guide  that  can  be  had  in  the  investigation  of 
the  theory  of  their  principles,  is  the  knowledge  of  the 

"  Hi«t.  L«it  Tract*,  Prrf.  iii, 
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circu  instances  to  which  they  were  accommodated,  of 
tlie  occasional  or  local  demand  for  tliem,  of  the  origi- 
nal mischief  to  be  provided  agdnst,  or  the  particular 
incoavenience  that  was  intended  to  be  prevented  by 
them.  '  •  It  demands  the  exercise  of  our  riper 
judj^ment  to  apprehend  through  what  vicissitudes  the 
prosperity  of  a  state  is  made  to  depend  upon  the 
wis<lom  of  its  legislature  ;  to  examine  the  boundary 
of  those  restrictions  upon  natural  liberty  which  are 
necessary  to  be  imposed  for  the  common  good;  to 
appreciate  the  causes  of  the  improved  condition  uf  the 
people,  in  the  progressive  improvement  of  their  muni- 
cipal institutions  and  civil  usages,  and  to  trace  liie 
reverses  that  lead  to  anarchy  and  the  dissolution  of 
empire — to  tlie  dereliction  of  those  fundamenial 
maxima  of  cnmtnon  equity  and  common  right  which 
give  to  society  the  basis  of  its  political  constitution, 
and  disposes  it  to  lasting  harmony.  This  inseparable 
affinity  between  the  sources  of  historical  and  legal 
learning,  may  be  said  to  constitute  one  of  the  brightest 
images  in  the  theory  of  professional  education ;  for, 
as  on  the  one  hand,  our  history  throws  light  npon  our 
laws,  so,  in  proportion  to  the  erudition  we  acquire  as 
lawyers,  we  equally  ensnre  onr  proficiency  as  histo- 
rians. Tliey  are  sUtfr  gdences,  which  go  hand  in 
hand  together,  and  mutually  elucidate  and  assist  eaeli 
other.  '  11  faut  eclaircir  I'histoire  par  les  lois,'  says 
Montesquieu—'  et  les  lois  par  I'histoire  •-'     It  is  not 


} 


I7i  ON  THE  STUDY  OF  ENGLISH  HISTORY. 

meant  to  be  asserted  tliat  the  generality  of  students 
are  not,  at  one  time  or  anotlier,  acquainted — and  per- 
haps well  acquainted — with  this  connexion  between 
historical  and  legal  knowledge ;  but  that,  it  is  to  be 
feared,  they  do  not  make  Bufficient  efforts  to  keep  it 
up,  with  a  view  to  its  practical  application.  The  im- 
pressions produced  by  their  more  youthful  readings 
are  f^nt,  indeed,  and  quickly  effaced  by  other  pur- 
suits, especially  by  the  absorbing  cares  of  business. 
Perpetual  procrastinations  serve  to  render  the  matter 
at  length  hopeless.  History  gets  to  be  looked  at, 
alas  !  not  as  an  experienced  guide  and  interpreter  of 
things  otherwise  unintelligiHe,  but  as,  at  most,  a 
pleasant  occasional  visiter ;  it  is  resorted  to,  not  as  a 
matter  of  serioits  business,  but  mere  recreation -a 
supernumerary  accomplishment  *.  Hence  the  perilous 
position  in  which  such  a  person  is  liable  to  be  placed, 
when  he  finds  himself  suddenly — and  perhaps  pub- 
licly— called  upon,  either  in  court  or  parliament,  to 
explain  the  reasoms  of  the  law,  to  vindicate  his  own 
»4tatements  when  impugned,  or  assail  and  expose  those 
of  his  adversaries.  He  lias  then  no  landmarks  to 
guide  him,  no  rallying  points  of  historical  recollec- 
tion, in  short,  and  no  precise  und  distinct  ideas  on 

"  "  Hiatorjr,"  lays  Roger  Norlh.  ■'  particularly  that  of  Eng- 
laud,  \t  to  be  accounted,  hoveier  pleauiit  to  read,  an  appendix  or 
incident  neceaaajy  to  the  ■ludy  of  the  law ;  for  it  often  layi  open 
the  reaaon*  and  occuiona  thai  hare  been  for  chaugea  that  hate 
befallen  the  Common  Lav,  eitlier  by  authority  of  parliament,  or  ot 
llic  jodgct  in  WMtminiltr  UtU>" — Dim.  Sttt.  Lav,  p.  B. 
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the  subject,  and  must  either  retreat  in  ridiculous 
confusion  from  his  own  hastily-assumed  positions,  or 
submit  to  misrepresentations,  which,  however  he  may 
suspect,  he  cannot  prove  to  be  such  *•  The  com- 
mon maxim  cessante  ratione  cessat  quoque  lex^  must, 
to  such  an  one  as  we  have  been  describing,  be  ever 
an  alarming  and  hateful  one ! 

*^  In  an  appeal  to  sober  sense  and  to  experience," 
observes  a  judicious  writer,  <*the  advantages  that 
arise,  in  this  respect,  to  the  advocate,  from  the  study 
of  history,  will  presently  be  found  of  great  value; 
they  form  a  forcible  contrast  with  the  disadvantages 
that  frequently  result  from  an  ignorance  of  that 
science.  How  often  would  it  have  proved  a  tedious 
and  almost  insupportable  task  to  those  whose  office 
it  is  to  hear  and  determine  upon  the  arguments  of 
counsel,  had  they  who  have  filled  the  character  of  an 
advocate  at  the  English  Bar,  been  generally  unversed 
in  the  events  recorded  in  history  :  how  confined  would 
have  been  the  legal  notions  of  our  courts;  how  spi- 
ritless, and  perhaps  unjust,  their  interpretations  of 


•  "  An  Irish  barrister,  referring  to  two  great  events*  vt*.  the 
obtaining  of  Magna  Charta,  and  the  BiU  of  Rights,  confounded  the 
sovereigns  from  whom  they  were  exacted ;  and  a  celebrated  English 
barrister,  having  occasion  to  quote  a  statute,  and  being  required  to 
mention  the  period  at  which  it  passed,  very  gravely  replied,  that  it 
was  '  in  the  reign  of  one  of  the  Henrys,  or  one  of  the  Edwards — 
bat  he  could  not  exactly  tell  which  I  *  '*— Will.  Stu.  and  Pr.  of  the 
Law,  p.  31. — Would  it  be  difficult  to  sweU  the  catalogue  of  such 
instances  ? 


176  OS  THE  8TDDT  OF  SXGLtSH  HISTOBT. 

tlie  lav,  bad  they  who  preside  in  those  tribunals, 
derived  their  principles  of  truth  in  the  administration 
ef  dvil  and  criminal  justice,  from  the  letter  of  the  law 
alone.  On  the  other  hand,  what  ^Bud  and  striking 
displays  of  the  reasoning  powers — -what  esteiisiveiiess 
of  remark — acumen  of  comparison — and  power  of 
combination,  mark  the  argument  of  the  advocate 
whose  mind  has  been  illumined  by  a  contemplation 
of  the  hidden  causes  from  which,  as  we  have  already 
remarked,  laws  in  particular,  amongst  all  other  human 
subjects,  derive  their  true  character  and  complete 
force." 

Let  the  student  but  cast  his  eye  over  the  pages  of 
any  of  our  professional  biographies — the  reports  of 
any  of  our  great  trials — and  he  cannot  fail  to  note 
the  frequent  occasions  on  which  our  advocates  have 
splendidly  distinguished  themselves  by  the  accuracy, 
extent,  and  promptitude  of  their  knowledge  of  con- 
stitutional history.  To  go  no  further  biick  than  to 
Lord  Mansfield,  Ashburton,  Erskioe,  Eldoo,  Lynii- 
hurst.  Brougham,  and  Sir  Charles  Wetherell — who 
can  have  read  their  judgments  and  speeches,  either 
in  court  or  parliament,  without  high  admiration,  on 
the  score  above  mentioned  •  !  How,  indeed,  is  it 
possible  for  him  to  speak  with  tlie  requisite  air  of 
coTifidence — to    convince    the    obstinate,   decide    tlie 

•   The   Lord  Keeper   North  "  revered  Lord  Hale  for'  hie 
learaiiig  in  the  hislory,  law,  And  records  of  the  Eagliab  canititi^ 
[ion."— Ufc  of  Lord  Guildford, 
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doubting,  enlightcu  the  ignorant,  and  confound  the 
'  nafty,  who  U  not  fully  master  of  Lis  materials — 
"  strong  in  his  points  ! "  A  sudden  turn  of  the  discus- 
sion, ail  unexpected  question,  a  subtle  suggestion,  a 
\  daring  assertion,  will  suffice  to  dislodge  the  pretender 
I  from  his  pedestal,  and  expose  his  sballow  incompe- 
"  tonce  to  derision  !  Innumerable  occasions  will  arise, 
during  the  courhe  both  of  the  pupilage  and  practice 
of  ihe  ambitious  lawyer,  for  regret  on  account  of  his 
ignorance,  or  satisfaction  on  account  of  his  sound  know- 
ledge, of  English  history.  The  Incessanlallusions  to 
its  topics,  in  friendly  conversation  and  discussion,  either 
at  chambers,  in  general  society,  in  court,  or  even  at  the 
debating  clubs,  to  which  most  young  men  attach 
themselves,  will  soon  convince  the  student  of  the 
dangers  of  super6ciality.  Not  an  elementary  writer 
un  \egal  studies,  ancient  or  modern,  has  failed  to  insist 
mottt  strenuously  on  the  necessity  of  the  young  law- 
yer's early  acquiuntance  witli  the  history  of  his 
country  ! — The  author  would  be,  however,  ulmu»l 
ashamed  to  have  said  so  much  on  the  subject,  but  tliat 
lie  is  aware  how  compatible  is  the  fullest  acknowledg- 
ment of  its  importance  on  the  part  of  students,  loil/i  a 
pructiml  nei/lect  uf  it. 

Let  the  student  who  meditates  entering,  or  has 
already  entered,  tlie  legal  profession,  address  himself 
nt  once  to  Hume's  History  uf  England,  devoting  tu 
it— S!»y.  two  or  three  hours  in  the  day,  twice  a  Wfek. 
He  mU9t  begin  with  the  very  beginning.     Many  pass 
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over  the  period  anterior  to  the  conquest,  as  being  of  no 
practical  importance :  whereas  the  brief  and  masterly 
sketches  contained  in  the  second  and  third  chapters, 
together  with  the  appendix,  would  not  only  conduce 
to  a  clear  understanding  of  the  position  of  affairs  in 
1066,  but  afford  a  clue  to  very  many  Important  cus- 
toms and  laws  subsequently  abrogated,  modified,  or  ' 
restored*.  The  student,  llien,  will  read  easily,  but 
attentively,  through  the  whole  of  this  inimitable  His- 
tory ;  not  troubling  himself  with  the  references,  or 
wandering  into  collateral  researches;  but  taking  care, 
at  each  reading,  to  review  the  previous  one,  so  as  to 
keep  up  in  his  memory  a  due  order  and  connexion 
between  events.  He  will  not  be  long  in  thus  getting 
through  Hume.  Having  once  done  so,  and  taken  thus 
a  bird's-eye  view  of  the  whole,  he  may  with  advantage 
prepare  himself  for  a  second  and  more  systemauc 
perusal,  by  directing  his  best  attention  to  the  fevual 
svsTEM— that  wonderful  hot-bed  from  which  have 
sprung  so  many  institutions  that  retain,  even  to  this  i 
day,  their  peculiar  uses  and  characteristics.  The 
student  will  find  this  knowledge  not  only  essential  to 
a  thorough  appreciation  of  the  numerous  and  very 
subtle  rules  of  real-property  law,  but  also  aifording  a 
key   to   general    European    History.       *'  The  feudal     i 

•  Sir  F.  PtilgraTe'B  "  Ifistory  of  (he  Anglo-Saions,"  in  Murray's 
Family  Library, — a  compaut  little  duodeolmo — may   be   eonsiUted     i 
with  great  ndvaatiige  by  the  studcot  deairotuof  accurale  infunnalioD      ' 
■>n  «  very  ubbcure  but  iutereating  and  important  eubject. 
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system,"  says  Lord  Mansfield,  "  is  so  interwoven 
with  almost  every  conatituCioii  in  Europe,  that,  with- 
out some  knowledge  of  it,  it  is  impossible  to  under- 
stand modern  hbtory."  Without  this,  in  short,  it  will 
be  in  vain  to  hope  for  an  accurate  knowledge  of  either 
law  or  history.  A  very  beautiful  sketch  of  the  Feudal 
System  will  be  found  in  the  second  appendix  to 
Hume.  Perhaps,  however,  the  most  scientific  view 
of  it  is  that  contained  in  Mr.  Hallam's  Middle 
Ages  (chapter  ii,,  parts  1  and  2).  Dalrymple  on 
Feuds,  is  a  very  brief  and  luminous  work ;  and  see 
Mr.  Butler's  elaborate  note  to  Coke  upon  Little- 
ton, 191,  a;  the  introductory  chapters  of  the  fourth 
hook  of  Blackstone's  Commentaries;  and  the  tliird 
to  the  eighth,  inclusive,  of  Sullivan's  Lectures. 
Any  one  of  these  will  suffice  to  give  the  student 
a  clear  insight  into  the  leading  characteristics  of 
tliat  wondrous  system — "  diat  prodigious  fabric,"  to 
adopt  the  language  of  Hume,  "  which  for  several 
centuries  preserved  such  a  mixture  of  liberty  and 
oppression,  order  and  anarchy,  stability  and  revolu- 
tion, as  was  never  experienced  in  any  other  j^e  or 
any  other  part  of  the  world  !  ■" 

Thus  prepared,  our  student  will  re-commence  Hume, 
devoting  his  first  attentions  to  the  reign  of  William 
Uie  Conqueror,  who  introduced,  it  is  believed,  the 
feudal   system   into   England  *.      The   mailed  hand 


>  Wbctber  fenctal   Icnui 
rvn>|neal>  "  kbs  •  fsnous  qi 
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with  which  tliat  great  warrior  grasped  and  shook  our 
institutions,  has,  so  to  speak,  left  its  impress  upon 
them  to  the  present  day.  It  is,  however,  interesting 
to  observe  the  decay  of  feudalism,  waning  as  it  did 
before  the  waxing  influence  of  what  has  been  termed 
the  spirit  of  commercialism,  which  totally  altered  the 
general  character  and  policy  of  our  institutions, 
moulding  our  laws  and  usages  into  new  forms,  more 
adapted  to  modern  exigencies*.  To  proceed,  how- 
ever.    The  reigns  of  Alfred,  William  the  Conqueror, 


tbe  young  reader  may  see  discusBcd  Kt  pp.  40B — 419,  vol.  ii.  of 
llallsm'«  Middle  Ages.  See  also  tbe  terjr  learned  works  of  Sir  F. 
Palgrave  and  Mr.  Allen. 

*  "  The  oocasion  of  the^fficnlcy,  if  any,  which  occurs  id  the 
foregoing  propositionu,  arises  from  a  want  of  due  knowledge  in 
nurselves.  of  the  extent  to  which  the  principlea  of  the  feodal  polltj 
hate  been  engrafted  into  our  established  system  of  remedial  juris- 
prudence, and  the  consequeot  diBtinctioo  which  Che  cominan  law 
hag  taken  between  ftudai  and  Bammercial,  with  respect  to  tbe 
descent  or  alienation  of  real  or  landed  property.  From  the  period 
of  the  estahliahmeDt  of  the  feadal  polity  in  England,  in  the  reign 
of  Willinm  the  Norman,  there  aeema  to  hare  been  kept  np  a  sort 
of  conatant  etroggle  between  the  ipirit  of  com  mere  ialism  on  the 
□ne  hand,  and  that  of  feudality  on  the  other;  aud  the  coiuec|uent 
operation  of  these  two  grand  principlea  in  to  be  traced  in  every  part 
of  our  law  of  landed  property.  The  construction  of  testameiiUry 
alienation,  for  instance,  was  originally  adopted  upon  a  purely  com- 
mercial principle,  and  in  relaxation  of  the  rigaar  of  the  feudal 
Hyatem,  which  had  a  direct  tendency  to  take  lands  out  of  commerce, 
and  to  render  them  inalienahle." — Rilao'a  InlrodBCtion,  pp.  20,  21. 

The  Idea  hinted  in  the  te;it  will  be  found  excellently  followed  out 
in  Mr.  Butler's  luminous  note  to  Co.  Lilt.  2it2,  b,  especially  iu 
Part  V.  of  that  note,  oonWioing  "a  succinct  statement  ol'  the 
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IdwBid  I.  (tiie  English  Juscliiiaii),  Edward  III.  *, 
Henry  VI,  Henry  VII,  Henry  VIII,  James  I, 
Cliarles  1,  Charles  II,  James  II,  and  \\'illia[n  III,  (in 
Smollett's  continuation)  are  those  most  worthy  of  being 
ilwelt  upon  by  the  student,  and  thoroughly  mastered  in 
hII  their  particulars :  they  are,  so  to  speak,  the  climac- 
lerics  in  the  history  of  our  constitution.  Having  thus 
completed  Ins  second  perusal  of  Hume,  the  student  will 
Ho  well  to  read  carefnlly  the  last  chapter  of  Biackstone's 
Commentaries,—  a  luminous  and  comprehensive  sum- 
mary of  the  great  epochs  in  constitutional  history; 
Dr.  Gilbert  Stuart's  admirable  "  Discourse  on  the 
Laws  and  Government  of  England,"  prefixed  to  his 
edition  of  Sullivan's  Lectures ;  and  the  chapter  "  on 
the  British  Constitution,"  in  Paley's  Moral  Philo- 
sophy. These  three  brief  epitomes  will  suffice  (o 
keep  in  his  mind  the  leading  events  of  our  legal 
history,  in  their  due  order,  prominence,  and  pro- 
portion ;  to  indicate  distinctly  the  various  stages  of 
growth  and  change  in  the  constitution;  the  struffgles 
lietween,— the  ulloriiate  elevation  and  depression,  and, 
ultimately,  harmonious  adjustment  and  equipoise,—  of 
monarchical,  aristocratical,   ecclesiastical,  and  demo- 


*  '<  Tlwre  i*  not  ■  reign  during  tkuae  of  the  Bacldit  Eaglieh 

Mnnkrclu,"  •■;■  Mr.  Hume,  "  wliich  denervea  more  to  he  utiidlnl 

n  tlut  of  Edwaril  III.;  nur  one  nhere  tlie  doaicstic  (TODiaetionii 

•ill  better  diw™«<*r  the  Iroe  genioa  of  th»t  Vind  ot  ini»fd  govern- 

>t  nbkh  OBI  llirn  FiItblJRhed  in  EuglaDd." — Uittoryof  Engtaivl, 

foL2.p.31». 
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cradcal  power.  The  student  will  then  be  fitted  to 
enter  upon  Mr.  Hallam's  Constitutional  History, — 
a  work  it  were  idle  to  attempt  to  eulogise,  or  even 
characterise,  otherwise  than  by  stating  that  it  iias 
become,  and  well  deserves  to  be,  a  standard  text- 
book. The  Constitutional  History  of  England  com- 
mences, in  feet,  in  his  "  Middle  Ages,"  (chap,  viii. 
parts  1,  2,  3),  which  are  devoted  respectively  to  the 
Anglo-Saxon  constitutioti,  the  Anglo-Norman  con- 
stitution, and  the  period  from  Edward  I.  to  the  end 
of  Henry  VI.  The  "  Constitutional  History  of 
England,"  subsequently  published  in  three  volumes, 
8vo,  continues  the  history,  commencing  with  the 
reign  of  Henry  VH,  and  terminating  with  that  of 
George  H,  Thb  work  is  admirably  calculated  to 
eomplete  the  student's  course  of  English  historical 
reading, — to  gather  up  its  results, — to  place  all  the 
really  important  events  of  our  history  in  their  true 
bearings,  their  lights  and  shadows,  distinctly  before 
him.  Happy  will  be  that  student  who  shall  do  this 
distinguished  writer  the  justice  of  thoroughly  studying 
his  works — of  reading  them  over  and  over  again. 
On  each  successive  perusal  he  will  be  the  better 
pleased  with  the  pains  he  has  taken.  Long,  indeed, 
may  it  be  before  we 

"  Look  Dpon  liu  like  Kgoin," 

— Upon  so  rare  a  combination  of  candour,  sagacity, 
and  learning,  as  is  to  be  found  in  Mr.  Hallam.   Reeve's 
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History  of  the  English  Law,  though  by  no  means 
an  inviting,  is  nevertheless  a  very  important  and 
valuable  work;  one  which,  if  not  read  consecutively 
through,  yet  should  be  frequently  referred  to  by  him 
who  wishes  to  obtain  an  intimate  knowledge  of  the 
framework  of  our  ancient  laws.  Since,  liowever, 
the  wholesale  alterations  which  have  been  recently 
eETected  in  every  department  of  the  law,  many  por- 
tions of  thai  work  may  be  passed  over  as  obsolete, — 
at  least  as  far  as  practical  purposes  are  concerned. 
Mr.  Hallam  speaks  of  it  very  highly,  as  "  a  work, 
especially  in  the  latter  volumes  of  great  research  and 
judgment:  a  continuation  of  which,  in  the  same  spirit, 
would  be  a  valuable  acc'ession,  not  only  to  the  law- 
yer's but  philosopher's  library  "."  « 

This,  then,  is  what  the  author  ventures  to  propose 
as  a  plain  and  practicable  course  of  English  history; 
one  perfectly  compatible  with  tlie  pressing  calls  upon 
the  young  law-student's  attention,  and  calculated,  if 
but  done  moderate  justice  to,  to  give  him  very  great 
advantages  over  many  of  his  competitors.  Some  of 
lliem  may,  perhaps,  smile  at  the  simplicity  of  the 
scheme  here  proposed,  and  talk  largely  of  greater 
works  than  are  above-mentioned — of  folios 

■'  Of  grim  (jlack-lelWred  lore." 
Our  student,  however,  will  show  his  good  sense  by 
disregarding  such  vapourings.     Let  no  swaggering 
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airs  of  superiority  assumed  by  his  companions,  divert 
him  from  his  determination,  thorougldy  to  master 
Hume  and  Hallam;  when  this  is  done,  theii^aml  tuit 
till  then — it  will  be  time  enough  to  tliink  of  deepening 
and  extending  his  researches  into  tlie  history  of  liis 
country.  He  is  assured  that  many  talk,  and  even 
write,  flippantly  and  confidently  about  these  subjects, 
who  are,  in  reality,  most  shallow  pretenders. 

One  further  suggestion  is  offered  to  the  student; 
and  that  is,  that  lie  should  strive  to  acquire  an 
accurate  knowledge  of  the  dates  of  each  monarch's 
accession  and  death,  uf  the  houses  to  which  each 
belonged,  and  their  immediate  descent,  as  well  us 
the  leading  events  of  each  reign.  "  Dates,"  ohgervesj 
SiriHarris  Nicolas,  "  are  to  history  what  the  latitude 
and  longitude  are  to  navigation,— fixing  the  exact 
position  of,  and  serving  as  unerring  guides  to,  the 
object  to  which  they  are  applied*."     Let  him  make 

•  ChroQ.  of  Hist.  pref.  vi, — It  in  a  remirknble  anil  discreditablf 
fiet  that,  "  eiiB's  lablt  ofihe  regnal  Tubltt  nfour  Soivrrgigna  te/ett 
printed  ii  erroneoui, — not  in  one  or  tva  reigna  only,  but  in  ernry 
reign  from  the  time  of  William  the  Conqueror  to  that  of  Edward  iV. 
These  errore  have  caused  every  document  dated,  and  eiery  eient 
vhich  took  plnce,  on  uiy  day  ia  the  regnal  year  included  in  the 
period  in  Hhi<!h  these  errors  occur,  to  be  assigned  to  iin«  gear  ol  our 
Lord  earlier  than  that  to  vbich  they  actually  beloog.  That  errors 
so  destracCive  Co  troth,  whence  hiatnry,  like  philosopbj,  deriTei  all 
id  osefiilnesa  uid  importance,  should  have  been  so  long  allowed  to 
paas  without  correction,  must  surprise  those  UbouriDg  in  the  exact 
■cieiicea,  whose  tables  include  the  smallest  fractions  of  time,  and 
wherein  an  error  of  a  few  seconds  woidd  be  fatal  to  the  calcnlations 
if  the  astronomer  and  mathematician." — Jbid.  p,  xiv. 


ON  THE  STUDY  OF  ENGLISH  HISTORY.  186 

a  list  of  these,  carry  it  about  with  him,  and  exercise 
himself  frequently  in  repeating  it,  so  that,  at  length 
he  may  be  able  to  answer  questions  concerning  them 
with  prompt  precision,  without  waiting  for  books, 
which  may  not  at  all  times  be  at  hand  to  corroborate 
his  statements,  or  contradict  those  of  his  opponents. 
There  is  a  large  plate  published  by  the  late  Messrs. 
Bowles  and  Carver,  entitled  "  Engravings  for  teaching 
the  Elements  of  English  History  and  Chronology, 
after  the  manner  of  dissected  maps  for  teaching 
geogpraphy,"  which  may  now  be  had  for  a  mere  trifle, 
and  would  be  found  very  useful,  if  hung  up  in  the 
student's  room,  and  frequently  referred  to.  The 
author  has  been  thanked  by  several  who  have  profited 
by  even  this  simple  suggestion.  * 

Thus  the  student  will  not  only  have  stored  his 
mind,  easily  and  early,  with  very  valuable  historical 
knowledge,  but  facilitated  the  acquisition  and  reten- 
tion of  law ;  at  the  same  time  that  it  has  generated — 
where  it  did  not  already  exist — a  keen  relish  for 
historical  investigation.  He  will  be  enabled  to  form 
such  a  ready  and  enlightened  opinion  upon  the 
character,  effects,  and  tendency  of  the  innumerable 
political  measures  that  may  be  discussed  in  his  pre- 
sence, as  will  speedily  attract  the  attention  of  those 
whose  interest  it  will  be  to  promote  him.  Historical 
studies  will  have  operated  as  a  pleasant  and  powerful 
stimulus  to  the  exertion  of  memory,  observation,  and 
reflection.     To  such  an  one  our  statute-book  can 
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never  become  "a  dead  letter;"  the  parliamentary 
debates  must  be  an  unfailing  source  of  interest  and 
instructioD. 

"  I  might  instance,"  says  Lord  Bolingbroke,  "  in 
other  professions,  the  obligations  men  lie  under  of 
applying  themselves  to  certain  parts  of  history;  and 
I  can  hardly  forbear  doing  it  in  tliat  of  the  law :  in 
its  nature  the  noblest  and  most  beneficial  to  man- 
kind,— in  its  abuse  and  debasement  the  most  sordid 
and  peruicioua,  A  lawyer  *,  now,  is  nothing  more 
—I  speak  of  ninety-nine  in  a  hundred  at  least, — to 
use  Tully's  words,  "  Nisi  legukiu^  quidem  cavtug,  et 
acuhis  praco  aclionvm,  caalor  fornmlarum,  auceps  ayl- 
labanim." — [lie  Orat.  55. — Pro  Murcena,  §  11],  But 
there  have  been  lawyers  who  were  orators,  philosfr- 
suphers,  historians;  there  have  been  Bacons  and 
Clarendons.  There  will  be  none  such  any  more, 
till  in  some  better  age  true  ambition  or  the  love  of 
fame  prevails  over  avarice,  and  till  men  find  leisure 


•  "  I  must  Uugb  with  you,"  sajTB  Bishop  Wirburton,  in  ■  lellcr 
lo  Hurd,  "  na  1  liave  doue  with  our  friead  Bftlgu;,  for  one  circnm- 
Blnuee.  Hi«  Lordship  (Lord  Bolingbrolte)  has  abused  the  lawyen  u 
heartily  M  he  baa  done  the  cler^,  only  nith  this  difference;  he  is 
angry  with  ue/nr  uaing  metaphyBici,  and  with  them  far  not  naing 
it.  1  know  why.  He  hu  lost  many  a  cause  in  a  eoart  of  juitiee, 
becaiue  the  lawyer  would  not  interpret  hia  nofaeli  Into  metaphgtieal 
onei;  and  been  defeated  in  many  an  argument  in  convermtion, 
hecauae  divines  would  not  allow  Ihat  true  metnphyaica  ended  in 
HalUTalitm.  I  myaelf,  who  am  but  in  my  elemenla.  a  mere  eni 
rationit,  simply  iliatjllid,  bare  disaiounted  him  ere  now."^ —  tVarbur. 
(on-,  l^ttrt  Id  UurH-LeU.  XLi. 
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and  encouragement  to  prepare  themselves  for  the 
exercise  of  their  profession,  by  climbing  up  to  the 
'vantaffe  grouiitl,  as  my  Lord  Bacon  calls  it,  of 
SciencCi  instead  of  grovelling  all  their  lives  below 
in  a  mean  but  gainful  application  to  all  the  little  arts 
of  chicane.  Till  this  happens,  the  profession  of  the 
law  will  scarce  deserve  to  be  ranked  among  the 
learned  professions ;  and  whenever  it  happens,  one 
of  the  'vant^e  grounds  to  which  men  must  climb, 
19  metaphysical,  and  the  other  historical  knowledge ; 
they  must  pry  into  the  secret  recesses  of  the  human 
heart,  and  become  well  acquainted  with  the  whole 
moral  world,  that  they  may  discern  the  whole  abstract 
reuoii  of  all  laws ;  and  they  must  trace  the  laws  of 
particular  states,  rspecially  of  their  own,  from  the  first 
rough  sketches  to  the  more  perfect  draughts ;  from  the 
first  causes  or  occasions  that  produced  them,  through 
all  the  effects,  good  and  bad,  that  they  produced  '." 

The  author  bat  nut  thought  it  aeeeaary  to  intradiice  into  tlu; 

tng  pages  an;  nUnsioD  to  [be  erntra  and  nuarepreiCDtationa 
•lleged  agunat  Hume  ;  tliat  to  sacti  »  charge  he  is  ocrasioiiall  j  liable, 
cmaM  be  doubted  ;  but  [hej  acan-elj  oarrant  one  id  disturbing  the 
opiniDna  of  younger  reailera,  who,  if  thejr  will  but  matter  all  that  ia 
accurate,  in  this  admirable  historian,  cau  eaailjr  find  opportunitiea  of 
correcting  what  ia  erroDcaos.  Profesior  Millar,  M.  Laing,  Bishop 
Kurd,  Dr.  Birch,  Dr.  Towrrs,  and  Mr.  Brodie,  have  aH  addressed 
themaeWes  to  the  task  of  '  correcting  Mr.  Hume  ; '  and  a  tohtrablj 
fair  Fslimale  of  the  I  art -mentioned  writer'a  work  will  bo  found  in  (he 
Edinburgh  Review,  No.  / 1,  pages  S2,  146— March.  IB24. 

■  Studj  of  Hislor;,  p,  353.  qoarto  edit. 
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DIFFERENT  DEPARTMENTS  OF  THE   PROFESSION- 
EQUITY,  CONVEYANCING,  AND  COMMON-LAW. 

Let  us  suppose  the  reader,  then,  upon  due  delibe- 
ration, to  have  determined  on  adopting  the  legal 
profession.  There  yet  remains  a  most  important 
inquiry,  namely,  which  of  the  three  leading  departments 
— Conveyancing,  Equity,  or  Common  Law,  should 
be  selected.  Much  observation  and  inquiry,  as  well 
as  individual  experience,  have  satisfied  the  author 
that  this  is  a  matter  on  which  practical  information 
has  been  long  felt  to  be  a  desideratum.  It  will 
therefore  be  attempted,  in  this  Chapter,  to  sketch 
out  briefly,  but  faithfully,  these  three  phages  of  the 
profession.  They  are  perfectly  distinct  from  one 
another;  requiring  each  very  different  degrees  of 
fitness  and  preparation  *. 

*  It  is  amusing  to  see  how  confused  a  notion  of  the  different 
branches  of  the  possession  is  professed  by  even  those  who  have 
affected  au  intimate  knowledge  of  them.     No  less  popular  a  writer, 
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Strange  to  say,  there  have  been  lliose  who  earnestly 
deprecated  applying  the  principle  of  tlie  divi/iion  of 
labour  to  the  legal  profession,  as  tending  only  "  to 
narrow  and  contract  tlie  mind  in  its  researches,  impede 
the  exercise  of  its  noblest  faculties,  reduce  it  to 
abstract  and  confined  views  of  things,  and  render  it 
incapable  of  attaining  a  masterly  and  comprehensive 
reach  of  intellect*."  This  sub-division  of  the  pro- 
fession has  long,  however,  been  too  well  settled,  for 
its  propriety  to  be  now  practically  called  in  question, 
even  did  there  enist  just  grounds  for  dissatisfaction 
witli  it.  Were  it  not  diverging  too  far  from  the 
object  which  should  be  constantly  kept  in  view  in 
such  a  work  as  the  present,  a  very  interesting  account 
might,  perhaps,  be  given  of  the  ciiuses  which  have 
rendered    the    adoption    of  this  principle   absolutely 

for  iinlaDce,  than  Misg  Edgewortb,  in  her  interesting  novel, 
'■  htroKBge,"  bsving  eTidentlj  bestowed  grent  piins  on  tbe  ileli- 
nialiun  uf  tLe  cUsracter  tuid  pursniti  of  Mr.  Alfred  Percy,  a  young 
iMrriiter  —  (indicating  in  the  prrfaoe.  her  frequent  adoption  of 
profeuional  lecbnicalitiea — appears  to  he  ccmpletelj  in  the  ilark  aa 
to  the  proper  province  of  a  barriiler — of  tbe  nalk  of  life  in  which 
liir.  Iiu  placfil  her  hero.  She  baa  accurJingl)'  made  him  a  very 
mongrel  eharielcr  ;  now,  an  attompy,  eenl  into  tbe  country  to 
inquire  into  tbe  management  of  an  estate.  &c. ;  then,  a  couTeyancer. 
drawing  marriage  selllemenls ;  and  finally,  a  pleading  Larriiter,  at 
one  time  eloquently  haranguing  juilge  and  jury,  at  another  drawing 
plcadiog*  ;  in  which  Utter  capacity,  he  ia  repreiented  a»  drawing,  for 
the  Mn«  party,  in  the  aame  eoit,  both  "  Replication  "  and  "  Rejoin- 
der "^t.  B.,  malfiing  hia  own  client  both  plaintiff  and  defendant  '• 

*  Williama*  Study  of  the  Law,  p.  10^.  And  see  Mr.  Storkie't  Intru. 
daclory  Lecture  at  the  Inner  Temple,  Legal  Eiominer,  vol.  2,  p.44U. 
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indispensable  in  modern  times,  even  ndmitting  it  to 
have  been,  a  century  or  two  ago,  otherwise*.  Mr. 
Chitty  has  well  observed  "  that  in  the  original  forma- 
tion of  all  independent  states,  redress  for  every  kind 
of  crime  or  injury,  lias,  in  general,  been  first  afforded 
in  one  general  eoiirl,  and  without  much  regard  to  pre- 
cise form;  but  as  population,  and  the  intricacy  of 
transactions  increased,  it  was  found,  that  by  a  dioisioii 
into  several  different  courts,  and  appropriating  parti- 
cular descriptions  of  business  to  each,  the  judges  and 
practitioners,  having  more  time  to  attend  to  their 
particular  departments,  necessarily  became  better 
acquainted  with  them,  and  not  only  decided  more 
correctly  upon  the  substantial  questions,  but  also 
framed  more  appropriate  rules  and  forms  of  proceed- 
ings, and,  in  the  result,  more  efficiently  administered 
justice,  according  to  the  varying  nature  of  each 
casef." — Can  there  be  a  greater  distinction  between 
the  Conveyancer,  and  the  Special  Pleader  or  Equity 
Draftsman,  than  exists  in  tlie  medical  profession, 
between  the  Surgeon  and  Physician,  or  Accoucheur? 
The  true  idea  of  our  profession,  with  reference  to 
this  its  tri-partite  division,  b  that  of  a  great  stream 

'  See  a  very  interesting  Chapter  (lii-)  in  Mr.  Babbage's  Economj 
of  MschiDery  and  Manufsctnres,  on  Che  Divisiaa  of  Mekt&l 
Labour,  aa  iUnitrated  by  the  celebrated  Tables  of  M.  Prony ;  and 
also  the  joaC  and  itriking  obBCrvationi  of  Dr.  Copleaton,  on  the 
principle,  in  queation,  in  bia  celebrated  Rejily  to  the  EdiDbnr^h 
Reiieweri,  pp.  107—112. 

t  Gen.  Pr.  Law,  «ol.  U.  p.  304. 
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■"mining  off  inio  tliree  channels,  each  of  which  answers 
a  distinct  purpose.  There  are  grand  fundamental 
ftrinciples  common  to  all  the  three  branches  of  the 
law,  and,  consequently,  essential  to  be  understood 
Ijefore  practising  snccessfully  in  any  of  them,  A  man 
<3Uinot  be  a  good  Special  Pleader,  for  instance,  with- 
out being  well  grounded  in,  at  least,  the  elements  of 
conveyancing  learning;  nor  a  good  Conveyancer, 
without  a  knowledge  of  tlie  rules  of  evidence,  and 
construction  of  legal  language  ;  nor  a  good  Equity 
Draftsman,  without  a  competent  knowledge  of  the 
principles,  and  no  little  even  of  the  practice,  of  the 
conunon  law.  One  of  the  latest  and  ablest  works  of 
Mr.  Chitty,  contains  a  very  striking  illustration  of 
tlie  truth  of  ibis  observation, 

"  Recently  a  common-law  barrister,  very  eminent 
for  his  legal  attainments,  sound  opinions,  and  gjeat 
practice,  advised,  that  there  was  no  remedy  whatever 
against  a  married  woman  who,  having  a  considerable 
separate  estate,  had  joined  with  ber  husband  in  a 
promissory  note  for  2j500/.  for  a  debt  of  her  husband ; 
because  be  was  of  opinion  that  the  contract  of  a 
married  woman  is  absolutely  void,  and  referred  to  a 
decision  to  that  effect  *,  not  knowing,  or  forgetting, 
that,  in  Equity,  under  such  circumstances,  payment 
might  have  been  enforced  out  of  the  separate  estate  ■\. 


■  MmhsU  p.  RattoD,  B  T.  R.  .S4,S.  ' 

t  Bullpea  D,  Clarke,  17  Vci.  jun.  3tiG  i  Hnlme  v.  Tenant,  1  Bro 
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And  afterwards,  a  very  eminent  Equity  c 
equally  erroneously  advised,  in  Uie  same  case,  tliat  tl 
remedy  was  only  in  equity ;  although  it  appeare- 
upon  Uie  face  of  the  case,  as  then  elated,  that  aft-- 
the  death  of  her  husband,  the  wife  had  promised  to  pa^  "^ 
in  consideration  of  forbearance,  and,  upon  which  pr^^"  *" 
mise,  she  might  have  been  arrested  and  sued  at  law  ' 
If,  now,  tlie  common-law  counsel  liad  properly  advis^ss^ 
proceedings  in  equity,  or  if  the  equity  counsel  ha^*^ 
advised  proceedings  by  arrest,  at  law,  upon  the  prc^^^**^ 
mise  made  after  the  husband's  death,  the  whole  of  thS  '" 
large  debt  would  have  been  paid.  But,  upon  thi^^— " 
latter  opinion,  a  bill  in  Chancery  was  filed  ;  and  s^  ■^ 
much  time  elapsed  before  decree,  that  a  great  part  o  -^-^ 
llie  property  was  dissiptited,  the  wife  escaped  with*- 
the  residue  into  France,  and  the  creditor  tlius  wholly  ^" 
lost  liis  debt,  which  would  have  been  recovered  if  th^^^ 
proper  proceedings  bad  been  adopted  in  the  first  or  -^ 
even  second  instance  !— This  is  one  of  the  very  nume-  — " 
rous  cases  almost  daily  occurring,  illustrative  of  the  "^ 
consequences  of  the  want  of  at  .least  a  general  know-  " 
ledge  of  evert/  branch  of  law  f ," 


Fart  Cos.  16  ;  Steirart  i'.  Lord  Kirkwall,  3  Msdd.  Reji.  MT  ;   BIde- 
hani  r.  Jones,  at  Rolls,  1832— Chittj  on  BUlfl  (9th  ed.}.  791 ;  Field    [ 
0.  Sowlc  4  Rusi.  Rep.  112. 

•  Lee  V.  Moggeridge,  5  Tannt.  Rep.  3fi ;  Littlpfield  v.  Shcc,  2 
Barn.  *  Adolph.  811. 

t  Cliiti  Geo.  Pr.  of  tbe  Law,  toI-  i.  pref.  viii.  note  (n).  2Dd  ed, 
Did  not  Mr.  Cliilty's  reepeutable  Dume  guarantee  tbe  truth  of  Ihii 
atatemeiit,  one  should  haye  felt  a  difficulty  in  believing  it.    For  tbe   j 
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It  certainly  does  not  follow,  then^  that  the  exclusive 
]3ro6ecution  of  any  particular  branch  of  the  profession 
^^^quires,  or  can  even  allow  of,  an  ignorance  of  the 
Hfeneral  principles  on  which  law  is  administered. 
Whoever  can  bring  himself  to  think  otherwise,  may 
rely  upon  it,  that  he  is  dwindling  fast  into  a  mere 
pettifogger,  and  amenable  to  the  censure  and  contempt 
above  instanced. 

Between  the  Special  Pleader  and  Equity  Drafts- 
man there  is  a  very  close  analogy.  Properly  speaking, 
both  are  "special"  Pleaders;  i.e.,  both  draw  up 
written  statements  of  fact,  for  the  court,  in  complaint 
and  answer — but  in  a  manner  different  as  are  their 
respective  modes  of  proof  and  decision.  "  The  rules 
of  property,  evidence,  interpretation,  in  both  courts, 
are,  or  should  be»  exactly  the  same,"  says  Blackstone ; 
<<  both  ought  to  adopt  the  best,  or  must  cease  to 
be  courts  of  justice.  *  *  Wherein,  then,  does  the 
essential  difference  consist?  In  the  different  modes 
of  administering  justice  in  each — the  mode  of  proof, 
trial,  relief*."  "  The  doctrines  of  this  court,"  said 
that  illustrious  judge.  Lord  Eldon,  "  ought  to  be  as 
well  settled,  and  made  as  uniform  almost  as  those  of 
the  common  law;  laying  down  fixed  principles,  but 
taking  care  that  they  are  to  he  applied  according  to  the 

credit  of  the  profession  it  is  hoped  that  instances  of  such  glaring 
ignorance,  and  that  too  in  ''  eminent  *'  counsel,  must  be  of  Tery 
rare  occurrence. 
•  3  Blackst.  Com.  434_6. 
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circumstances  of  mck  ctisr.  1  cannot  agree  that  the 
doctrines  of  this  court  are  to  be  clianged  with  erery 
succeeding  judge.  Nothing  would  inflict  ou 
greater  pain,  in  quitting  this  place,  than  the  recoi" 
lection  that  I  had  done  anything  to  justify  ths 
reproach,  that  the  equity  of  this  court  varies  like 
the  chancellor's  foot  *." 

These  practitioners  might  correctly  be  called  re- 
spectively "  Common  Law  Pleaders"  and  "  Chancery 
Pleaders."  Both  have  their  particular  systems  of 
pleading,  both  their  "  demurrers "  for  erroneota 
pleading.  Both  may,  and  frequently  do,  manage  in 
court,  the  causes  they  have  been  privately  conducting 
to  issue:  the  one  opens  his  case,  and  adduces  vied 
voce  evidence  in  support  of  it,  before  judge  and  jury ; 
tlie  other  merely  states  his  case  before  the  judge,  readf 
the  evidence,  previouely  taken  on  oath,  and  argues 
on  its  effect.  Now  the  Conveyancer's  is  a  province 
totally  distinct  from  both  the  preceding.  He  is  little^ 
if  at  all,  concerned  with  litigation;  being  occupied 
almost  solely  in  the  peaceful  employment  of  creating 
and  transferring  rights  to  property,  real  and  per- 
sonal f .  He  it  is  that  calmly  frames  the  instr&> 
ment,  the  construction  and  effect  of  which  are  suIh 

•  Gee  V.  Pritehord,  2  Swaaiit.  414.     His  Lordslii[y's  but  w< 
■llude  to  R  well  known  sad  somewhat  flippant  passage  ocrurring 
work  which  passeK  by  the  uaaie  of  '■  Selden's  Table  Talk,"      Perhapi,- 
however,  it  onght  uol  tu  be  attribuled  to  that  great  man. 

t  "  Conieyaacing,"  sajB  Mt.  Martin,  "  ia  the  science  and  the 
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^equently  discussed  so  keenly  in  the  equity  and 
^^ommon  law  courts;  his  functions  must  have  been 
long  before  exercised  in  a  very  great  proportion  of 
^e  most  important  business  transacted  by  the  other 
'two  branches  of  the  profession.     In  short, 

'*  His  are  the  arts  of  peace, 


As  theirs  of  war." 

These  three  branches  of  the  law,  though  thus 
distinct  from  each  other,  are  not  always  so  strictly 
distinguished,  in  practice,  by  their  professors ;  as  far, 
at  least,  as  two  of  them  are  concerned.  It  is  not 
uncommon  to  see  the  same  individual,  in  defiance  of 
the  division-of-labour  principle,  combining  convey- 
ancing and  equity  drafting :  but  the  Special  Pleader 
never  interferes  with  either  *.  Let  us  proceed, 
however,  to  examine  these  three  great  branches  of 
the  legal  profession  a  little  more  in  detail. 

I.  Conveyancing. — No  "  horrid  alarum  of  war" 
diAturbs  ^^  this  silent  but  important  branch  of  the 
profession  f,"  where,  however,  are  framed  the  weapons 
and  originated  the  chief  occasions  of  litigation ;  because 
here  are  created  those  rights  and  liabilities,  which  come 
subsequently  to  be  respectively  enforced  and  disputed. 
If  a  man  wishes,  either  temporarily  or  permanently,  to 
acquire  or  part  with,  any  kind  of  property,— either  to 


*  Each  of  these  chamber  practitioners  is,  or  may,  at  any  time, 
become  a  barrister ;  and  then  he  is  usuaUy  styled  a  chamber  counsel. 
t  Raithby's  Letters,  p.  399. 
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purchase,  sell,  mortgage,  or  devise — ^to  enter,  in  short, 
into  any  species  of  contract,  as  of  marriage,  partner- 
ship, &c.  &c — for  the  instrument  by  which  any  of 
theiie  intentions  is  effectuated,  he  must  call  in  tlie 
assistance  of  a  conveyancer,  on  whose  skill  and  learning 
depends  his  all — it  may  be— and  tliat  of  his  children's 
children  •.  The  great  object  of  a  cnnveyancer  is  not 
only  to  define  with  precision  present  rights  and  liabili- 
ties, but  to  anticipate  and  provide  for  the  remotest 
contingencies.  He  receives,  for  instance,  "  instructions" 
to  draw  a  will.     The  intended  testator  is,  perhaps. 


•  U  is  said  Chat  ibr  late  Eminent  cODVeyiincer,  M.r.  Butler,  in 
cbtIj  life  cammiCled  a  blunder,  in  framing  a  will,  which  deprived  the 
party  whom  be  vaa  expressly  and  anxionslj  insCructeil  to  benelit,  of 
about  14,000^  a.year  t  It  vu  the  omiesloti  of  a  tingle  eoorrf — 
"  Gloucesteri"  that  was  attended  vith  these  djsutroiu  cousequenDM. 
See  per  Tindal,  C.  J.  iu  Miller  o.  TrsTcrs,  8  Bing.  p,  2r>4 — 5. 

Length  and  Terbosit<f  have  been  from  time  immemoriBl  cbarged 
npOD  the  canrejancer,  an  well  tu  pleaders  and  equity  draftanicn- 
One  of  oar  legal  aatiquarians  (Somnerj  id  a  kind  of  funeral  eutogioa 
DD  the  SaiDD  simpliirity.  ob«erted.  that  even 
0/  land  could  tuil  pass  withmit  almost  an  acre  of  pare, 
So,  in  Donne'u  second  satire — 

"  Id  parchment,  then,  large  as  the  lieldB, 
Assurances." 
ShniiBpeare  makes  Hamlet  remark,  "  that  the  very  conieyancM^ 
ntan's  Unds  would  hardly  lie  in  bis  coffin  I " — And  agnin 

Hamlet Is  not  parchment  made  of  sheepsluDs  } 

Hotatio. — Aye,  my  Lord,  and  of  ralf-akios,  loo. 

Hamlet. — They  ore  sheep  andcalven  thai  seek  out  aisarance  in  thatl 

'■  Somner  miglil  ha»e  observed  at  this  lUy,"  says  Wynne,  "  thai  a 
floek  of  sheep  is  often  converted  iuto  a  settlement." — See  Cunomiui, 


eyaoc^^^^ 


I 


CONVEYANCING. 

possessed  of  large  property,  real  and  personal,  and 
wisliful  to  provide  for  a  numerous  family;  in  doin^r 
which  he  seeka  to  gratify,  as  far  as  die  law  will  permit, 
certain  feelings  of  vanity,  ambition,  or  caprice,  as  to 
the  destination  of  his  fortune.  It  is  to  be  split  into, 
perhaps,  twenty  different  portions,  and  parcelled  out 
among  fifty  or  sixty  different  persons,  who  are  to  take 
il,  however,  only  in  a  certain  order,  and  on  the 
happening  of  particular  events.  Tliis  person  is  tt> 
have  it  only  provided— -so  and  so ;  tfiat  person  is  tii 
succeed  only  in  the  event  of,  &c. ;  the  other,  if—  &c.  &c. 
Ifbi9grand-niece,JeminiaDiggory,  shall  marry  a  New 
Zealander,  then  her  share  ia  to  go  over  to  lier  cousin 
Deborah  for  life,  remainder  to — Bic.  If  she,  however, 
diall  marry  an  Irishman,  or  settle  in  America,  or  die 
under  twenty-  one,  or  leave  no  male  issue  by  her  present 
busband,  then  it  shall  go  over  to  the  testator's  natural 
I,  John  Blarney,  and  his  heirs,  provided,  before  the 
death  of  one  J.  H.,  lie  shall  take  the  name  of  Wiggins ; 
but  if — &c.  &c.  &c.: — providing  thus,  in  short,  for  all 
ima^nable  contingencies,  and  securing  to  the  testator 
the  gratification  of  his  proudest  wishes,  tJiat  there  shall 
jibe  persons  flourishing  upon  the  earth,  under  the 
jnigust  name  of  Wiggins,  in  the  year  of  our  Lord 
which  will  he  1991)! — A  will  was  drawn,  not  long 
tgo,  by  a  well-known  conveyancer,  and  settled  by 
'veral,  providing,  with  anxious  vigilance  and  in- 
loutty,  for  no  fewer  than  eir/kleeit  different  contin- 
The   testator   soon  afterwards  died ;  and 
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actually,  an  unforeseen,  but  by  no  means  improbab  *^ 
event,   Lappened  witLin  ibree  montlis  of  his  deail^*'' 
wliicli  upset  all  the  complicated  arrangements  of  li 
will,  and  plunged  an  extensive  family  into  destmctiv"*^" 
litigation  in  Chancery,  in  the  meshes  of  which  tite-^ 
are  at  this  moment  almost  inestricably  entangled  ! 

Scarce  any  problem  in  the  mathematics  can  be  mor^"^ 
difficult  of  solution,  than  is  the  task  imposed,  in  sucl  i"^-^ 
cases  as  these,  upon  the  conveyancer.     The  do cirin e»- ■^==" 
of  uses,  contingent  remainders,  conditional  limilations,^^^ 
and  executory  devises,  are  often  as  abtruse  and  diifi- —  '" 
cult  of  application  in  practice,  as  the  more  reeondite^^* 
processes  of  algebra  ;  and  without  an  exact  and  ready — ^ 
knowledge  of  tliem,  and  all  the  subtle  and  multitarious   -^ 
distinctions  and  exceptions  attached  to  them,  as  well 
as  very  many  other  difficult  branches  of  real  property 
law,  it  would  be  perilous  to  attempt  practising  as  a 
conveyancer.     Take  a  specimen  of  the  most  ordinary 
busiuess  he  is  called  upon  to  do.  Have  you  conceived 
a  penchant  for  a  neighbouring  cottage,  or  tlie  little 
slip  of  land  between  it  and  a  grotto  of  your  own,  and 
determined  on  purchasing  jt?     Your  attorney  will 
instruct  a  conveyancer  to  look  over  all  the  title-deeds 
relating  to  the  property,  to  ascertain  whether  you  can 
purchase  it  safely ;  and,  if  so,  to  draw  the  instrument, 
or  instruments,  by  which  it  Ja  conveyed  to  you.   These 
Hre  the  two  leading  functions  of  a  conveyancer,— to 
"  advise  on  an  abstract  of  title,"  and  "draw  the  con- 
veyance."    Possibly,  in  discharging  the  first  of  these 
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itiea,  in  the  case  above  supposed,  be  will  have  to 
nitinise  narrowly  each  step  in  the  devolution  of  this 
^erty  during  twenty,  forty,  or  sixty  years ;  to  pore 
iT  complicated  settlements,  wills,  assignments, 
artgages,  till,  at  length — -cv/ujica — he  puts  his  finger 
ion  a  crack — a  Haw :  a  subtle  rule  of  law  has  been 
slated.  David  Duggiiis  took  an  estate  for  life  only, 
i  not  an  estate  tail,  under  his  great-grandmother's 
ill  i  his  soil,  the  vendor,  has,  consequently,  about  as 
Hch  real  right  to  dispose  of  the  property,  as  the  Shah 
Persia!  His  "  abstract,"  therefore,  is  returned  to 
,  with  an  intimation  that  it  is  unsatisfactory  ;  and 
-e  b  an  end  of  the  matter.  You  little  dream, 
werer,  what  has  been  done  for  you  by  this  quiet 
'eyancer, — what  profound  and  extensive  learning, 
lat  masterly  analysis,  what  rigorous  accuracy  of 
rch,  he  bas  brought  to  bear  upon  his  task !  Almost 
I  the  great  and  varied  science  of  real  property  has 
Ml),  in  one  way  or  anotber,  rendered  contributory 
tt  His  tables  and  cbairs  are  strewed  \^-itli  "  grim 
ick-letter," — with  abridgments,  entries,  reports, 
lests,  and  treatises  of  all  kinds.  'I'hrougU  all  of 
!Be  he  has  patiently  picked  his  way  to  the  points  he 
ihed;  and  tlie  practical  result  is,  that  his  brief 
t  able  exposition  of  the  unsatisfactoriness  of  the 
e  disclosed,  has  saved  his  client  from  perbaps 
ievous  disappointment,  expense,  and  litigation. 
1  he  signitied  his  a/i/>rovai  of  the  title,  his  next 
—oHen  a  laborious,  always  a  most  responsibtd 
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one — would  have  been  to  draw  tbe  conveyance ;  con- 
sisting either  of  a.  skilful  adaptation  of  precedents,  or 
the  construction  of  an  original  draft,  almost  every  line 
of  which  is,  as  it  were,  laden  with  learning — with  a 
meaning  and  reason  hid  to  all  but  those  possessing  a 
sound  knowledge  of  real-property  law,  and  the  mode 
of  its  application  to  practice.  Of  this  complicated 
character,  in  short,  and  charged  with  the  same  serious 
responsibility,  is  almost  everything  which  u  convey- 
ancer is  called  upon  to  do ;  whether  it  he  a  trust-deed, 
a  composition-deed,  a  partnership-deed,  an  apprenlice- 
ship-deed,  a  deed  of  assignment,  lease  and  re-lease, 
bargain  and  sale,  mortgage,  marriage  settlement,  will, 
agreement,  &c.  &c.:  all  of  them  requiring  a  ready. 
accurate,  and  extensive  acquaintance  with  principles 
and  forms.  There  is,  however,  one  special  difference 
between  the  consequences  of  a  conveyancer's  errors, 
and  those  of  his  brother  practitioners.  Those  of  the 
former  are,  from  their  nature,  rarely  discoverable, 
possibly  for  years,  when  their  perpetrator  is  far 
removed  from  tlieir  ill  effects;  whereas  those  of  the 
latter  are  at  once  detected,  and  often  under  very 
annoying  and  serious  consequences.  "  Wlw  drew 
this  settlement?"  inquires  a  great  solicitor,  from 
his  head  clerk,  pointing  to  one  in  which  a  fatal  feull 

"lias  just  been  detected,  after  the  lapse  of  perliaps  ft 
dozen  years.     "  Mr.  A— ,"  is  the  reply;   and  lie 

tlias  in  the  meanwhile  become  u  conveyancer  of 
established  reputation  and  business,  too  strong  to  be 
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iken   by  tliis  little  faux  pas.     "  Mr.  A !   ( 

well,  he  draws  very  differently  nmc.     He  was  young 
llien,  and  we  must  all  have  a  beginning  !  "     "  Pray, 

did  Mr.  B draw  thb declaration — this  cross-bill?" 

inquires  another  client,  of  his  clerk,  pointing  to  one 

which  lias,  alas!  been  just  demurred  to  successfully, 

^^>T  some  gross  fault  in  pleading.     He  is  answered  in 

^^be  affirmative ;  and  Mr.  B proves  to  be  a  young 

^Hwader,  or  equity -draftsman,  of  some  one  or  two  years 

^^tanding  only.     "  Oh,  well,  this  really  won't  do,  you 

know  !      This    is   pasitively  the  sccoud   time  it  has 

happened !      He  eitiier  can't  know  his  business,  or 

won't  attend  to  it.     Ask  him,  civilly,  for  his  bill,  and 

send  our  papers,  for  the  future,  to  Mr.  C ";  and 

forthwith  poor  B "s  connexion  with  the   "  great 

Kuse  "  of  X.  Y.  and  Z.  is  for  ever  at  an  end ! 
Conveyancing  will  be  a  delightful  walk  of  the 
tfession  to  him  who,  frail  in  health,  or  too  diffident 
for  tlie  keen  warfare  of  public  life,  is  of  a  patient, 
thoughtful,  contemplative  cast  of  mind.  If  one  may 
so  speak,  without  offence  to  our  friends  in  this  depart- 
ment, a  conveyancer  may  be  compared  to  a  spider, 
who,  retiring  to  the  most  silent  sequestered  corner  of 
■  legal  building,  there  spins  his  delicate  and  intricate 
H  uninterruptedly  trom  morning  to  night  \ — To 
Me,  however,  of  a  vivacious  and  volatile  tempera- 
,  the  life  of  a  conveyancer  will  be  one  of  intuler- 
B  monotony  and  litbour ;  the  same  dull  story  from 
Miing  to  night— advising  ou  abstracts  and  drawing 
K  3 
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conveyances  from  one  year's  end  to  the  otlier .'  The 
student,  in  selecting  it,  must  dismiss  at  once  all  higli- 
flown  notions  of  fame  and  popularity,  all  yearnings 
after  display,  and  descend  to  plain  matter-of-fact-  He 
is  well  ptiid  for  his  labours,  to  be  sure,  from  the  very 
first;  but  those  labours  he  must  not  intermit,  to  the 
end  even  of  his  career,  unless,  as  is  sometimes  the 
case,  he  determines  upon  going  into  Court,  and 
pleading  before  the  Lord  Chancellor,  V ice-Chancellor, 
or  Master  of  tlie  Rolls.  Sir  Edward  Sugden,  the 
present  Lord  Chancellor  of  Ireland,  is  a  very  splendid 
instance  of  the  success  witli  wliich  such  a  step  maif 
be  taken. 

On  entering  with  a  conveyancer,  the  student  is 
generally  set  down  at  once  to  "  heavy  reading,"  as 
it  is  called,  in  order  to  prepare  himself,  as  soon  as 
possible,  fur  taking  his  share  of  tlie  current  business  of 
chambers.  "  The  black-letter  of  the  law  must  be 
called  to  his  aid,  during  his  attendance  on  the  course 
of  practice  which  passes  through  this  ofHce.  Coke 
upon  Littleton  must  be  turned  over ;  tiie  more  abstruse 
learning  of  titles  must  be  explored  ;  the  feudal  system 
must  be  understood,  together  with  the  different  modi- 
fications and  changes  it  underwent;  the  rights  of  the 
copyholder  and  the  lord;  the  rules  of  descent;  the 
origin  of  uses ;  the  doctrine  of  executory  devises*." 
He  will  find  no  difficulty,  however,  in  selecting  oil 

*  Rogglcs'  "  Buiiiler,"  p.  BQ. 
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ible,  accessible,  and  skilful  tutor ;  who,  if  the  student 
or  his  friends  be  wise,  will  invariably  be  selected,  in 
tlie  first  instance,  from  tlie  numerous  class  of  junior 
practitioners.  It  is  a  perfect  farce,  a  gross  waste  of 
lime  and  money,  for  tUe  pupil  to  commence  bis  con- 
veyancing career  at  chambers  where  a  great  business 
is  carried  on,  amid  the  bustle  of  a  crowded  pupil-room, 
■^-to  expect  any  efficient  assistance  from  the  scanty 
Mtentions  which  such  a  tutor  can  afford  to  bestow 
upon  him.  This  is  really,  to  adopt  a  homely  com- 
parison, pttUiiig  the  cart  before  the  horse.  An  eminent 
conveyancer  sliould  not  be  thought  of  by  the  pupil,  till 
at  least  one  year  has  been  spent,  and  well  spent,  in  tlie 
chambers  of  a  junior  practitioner.  It  is  extraordinary 
that  students  should  be  m  carried  away  with  a  great 
-should  overlook  the  necessity  that  exii^ts  for 
lenciiiif  an  abstruse  study  leisurely,  for  lixing  jead- 
ig  principles  firmly  in  their  minds,  often  reflecting 
upon  them,  and  exercising  themselves  in  prelimijiaries, 
instead  of  hurrying  helter-skelter  into  the  perplexities 
of  actual  business*.  Is  this  one  whit  more  absurd 
than  it  would  be  to  send  a.  raw  recruit  to  be  drilled  on 
the  field  of  liattle  ?  How  many  baa  the  author  beard 
bitterly  expressing  their  regret  at  having,  in  tlie 
absence  of  proper  advice,  pursued  the  course  which  is 


•  It  need  hprdlf  l>c  eald  that  lh«  hulk  of  an  paUkblUhcd  con- 
Tcyincer'a  buoincs  i«  of  the  most  difficall  i^lnu-iicler.  and  iherefore 
Brcesmrilj  bejcuul  the  reach  of  a  Ifte.  however  indiutrloiu. 
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here  so  earnestly  deprecated ! — of  tliJs,  however,  more 
hereafter.  In  order  tliat  the  young;  reader  may  obtain 
a  tolerably  accurate  idea  of  tbe  species  of  study  that 
awaits  him  as  a  conveyancer,  he  cannot  do  better  than 
peruse  attentively  the  elegant  and  very  able  ejiitoine 
of  real-properly  law  contained  in  the  second  volume 
of  Blackstone's  Commentaries  •,  bearing  in  ratnd, 
however,  the  feet  that  it  has  recently  untlergone 
sweeping  alterations.  It  is  now  in  a  very  unsettled 
state.  Sir  Edward  Sudden  thus  Epeitks  of  the  probable 
effects  of  the  statute  for  abolishing  "  Fines  nnd 
Kecoveries"  (3  &  4  Will.  4,  c.  106):— 

"  The  sweeping  away  of  fines  and  recoveries  is  a 
solid  improvement  in  the  law;  and  the  act  of  parlia- 
ment by  which  it  is  efTected  is  a  masterly  perform- 
ance, reflecting  great  credit  on  the  learned  convey- 
ancer by  whom  it  waa  framed.  But  the  policy  of 
the  provisions  in  Uie  act  may  be  doubted.  All  men's 
titles  must  for  many  years  depend  upon  the  law  of 
fines  and  recoveries;  and  few  will  be  found,  in  a 
short  time,  competent  to  judge  of  their  validity.  The 
substitute  -for  the  old  law  is  one  of  vast  complica- 
tion,— introducing  a  "  protector"  into  every  settle- 
ment, to  check  the  alienation  by  tenant  in  tail  in 
remainder.  Whilst  we  brush  away  our  old  books,  no 
one  can  doubt  that  the  new  system,  from  its  compli- 
cation, will  lay  the  foundation  for  new  ones,  and  that 
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the  construction  of  the  act  in  every  given  case,  will 
not  be  settled,  but  after  a  long  run  of  litigation — 
although,  no  doubt,  at  first,  every  thing  will  proceed 
smoothly  *." 

II. — Equity.  "  The  practice  of  Courts  of  Equity, 
and  that  of  the  Courts  of  Common  Law,^'  observes 
Mr.  Raithby,  ^^  may  be  considered  in  the  light  of 
two  separate  and  distinct  professions.  The  difference 
between  them  is  as  clear  and  essential  as  that  which 
marks  any  one  business  or  profession  from  another. 
Not  only  is  the  introductory  learning  of  the  one  and 
the  other  of  a  distinct  character,  but  the  very  consti- 
tutions and  habits  of  these  courts  require,  in  the  per- 
sons who  practise  in  them,  different  descriptions  of 
temperament  and  ability  f ."  It  would  be  out  of  place 
here  to  enter  into  a  dissertation  upon  the  jurisdic- 
tion and  general  business  of  the  courts  of  equity,  par- 
ticularly as  Mr.  Chitty,  in  one  of  his  recent  works  j:, 
has  written  on  the  subject  very  copiously,  and  with 
his  usual  clearness  and  ability — following,  however, 
in  the  steps  of  Mr.  Maddox;  from  whom  we  learn 
that  the  principal  business  of  these  courts  may  be 
ranged  under  six  heads:  1.  Accident  and  Mistake; 
2.  Account;  3.  Fraud;  4.  Infants;  5.  Specific  Per- 
formance of  Agreements;  6.  Trusts. — The  practice 
of  this  branch   of  the  profession,   especially  in   its 

•  Sugdcn'8  Vendors  and  Purch,  p.  387  (9th  ed.) 

t  Letters,  &c.  pp.  400,  401,  (2nd  ed.) 

I  Gen.  Pract.  of  the  Law,  vol.  ii.  p.  403—454, 
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chamber  department,  is  extremely  laborious,  from  tJie 
prodigious  votuminousness  of  tbe  pleadiugs.  As  a- 
court  of  equity  insists  upon  liaving  tlie  whole  of  ihtt 
most  complicated  transactions — be  they  between  never" 
so  many  different  parties,  and  spread  over  never  so 
great  a  space  of  time,  thorougldy  ransacked,  "in  order 
to  raise  from  them  ingredients  of  etjuity  ;  "  will  follow 
frauti  through  all  its  tortuosities,  and  error  tlirough 
all  its  mazes  of  confusion  and  obscurity — it  may  be 
easily  conceived  that  the  business  of  the  equity 
draftsman,  whose  duty  it  is  to  inform  tbe  conscience 
of  the  court  fuilff  on  all  tliese  subjects,  cauoot  be 
otherwise  than  very  arduous  and  responsible.  "  To 
state  and  arrange  all  tliese  facts  in  sucb  a  clear  and 
perspicuous  manner  as  to  convince  the  judgment  of 
their  truth,  agreement,  and  consistency  with  each 
other — which  is  the  great  characteristic  of  a  completa 
draftsman — is  a  work  worthy  the  attention  of  ths 
ablest  men  •."  A  patient,  perspicacious,  discrimi- 
nating intellect,  will  here  find  full  play  for  its  well- 
trained  energies — and  will  not  fly  with  terror  from 
the  formidable  phalanx  of  bills,  cross-hills,  supple^ 
mental  bills,  bills  of  revivor,  interpleader,  answers, 
exceptions,  pleas,  demurrers,  interrogatories,  reports^ 
depositions — each  of  which, 

'■  Like  B  wounded  unake,  dragB  its  alow  length  along" 

the  equity  draftsman's  chambers. 

*  simps.  BsllBiit.,  p.  4^. 
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"  If  the  verbosity  of  tlie  special  pleader,"  says  a 
lively  writer,  "  excites  our  surprise,  well  may  the 
incredible  multitude  of  words  in  which  pleadings  in 
equity  are  enveloped — 

'  Thick  as  autmnnal  leaves  that  strew  the  brooks 
In  Vallombrosa.' 

They  overwhelm  us  with  confusion  and  astonish- 
ment: and,  what  is  worse,  amongst  this  huge  mass 
of  rubbish,  there  is  but  little  intermixed  for  thought; 
yet  these  vain  and  insignificant  expressions— this 
language  of  nothings,"  &c.  &c.  ^^  must  be  submitted 
to ;  a  draftsman  must  draw  technically  and  scientifi- 
cally— ^must  heap  pleonasm  upon  pleonasm,  until  he 
has  spun  out  a  complaint  which,  together  with  the 
prayer  for  redress,  might  be  made  intelligible  in  ten 
lines,  into  a  bill  of  sixty  or  eighty  sheets ;  and  spread 
a  defence,  which  would  lie  in  a  nut-shell,  over  a 
hundred  folios.  * ''  This,  though  undoubtedly  some- 
what over-highly  coloured,  is,  perhaps,  upon  the 
whole,  not  an  un&ir  representation  of  the  monotonous 
drudgery  of  equity-drafting.  It  has,  however,  its 
compensating  qualities  and  incidents,  being  very 
lucrative,  and  leading  quickly  to  the  most  respon- 
sible court-practice ;  and  a  little  steady  perseverance 
will  soon  confer  the  knack  of  throwing  the  most 
complicated  statements  into  the  proper  forms  of 
drafting.     The  principles  of  equity  pleading  are  few. 


♦  <♦  The  Barrister/*  2nd  vol.  p.  77. 
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and,  comparatively  speaking,  of  easy  ac<)uis!tioii ; 
beiiig  far  less  scientific,  or  embarrassed  wicli  technical 
rules  and  subtle  exceptions,  tban  special  pleading. 
The  youug  draftsman  has,  in  feet,  only  to  throw  the 
subject  matter  of  his  instructionsinlo  a  succinct  logical 
form  of  statement  Take  an  ordinary  case.  A  trustee 
under  a  n-ill  has,  through  his  culpable  negligence, 
eiiabli-'d  a  co-trustee  who,  perhaps,  has  since  left  the 
country,  to  misapjily  the  trust  fund ;  by  which  means 
the  testator's  property  lias  been  squandered.  His 
widow  and  children — the  sole  objects  of  hia  bounty  — 
thus  deprived  of  almost  all  tlieir  property,  are  driven 
for  redress  to  a  court  of  equity ;  as  a  court  of  litie 
cannot  interfere  between  a  cestui  que  trust  and  his 
trustee,  however  great  the  misconduct  of  the  latter. 
It  could  not  do  so,  without  utterly  defeating  the 
objects  of  the  parties,  wlio  are  anxious,  by  creatin;; 
trustees,  to  secure  their  protection  and  superintendence 
on  behalf  of  women  and  cliildren,  &c  *.  Their  first 
step — after  issuing  process— is  to  file  a  bill  against  the 
remaining  trustee;  and  this  bill  consists  of  a  formal 
and  methodical  statement  of  the  parties  to  the  suit — 
who  the  testator  was— what  property  he  died  possessed 

•  Courts  of  Equity  exercise  a  very  searching  uiil  formidmble 
power  over  trustees ;  who  are  (here  lialilc  for  sny  breaob  of  trust, 
■llhough  the  deed  sppoiatins  them  conliiiii  the  usual  iDdemnitj 
dame  :  ex.  gr, — If  there  be  two  triutees,  and  both  suffer  a  debt  due 
Troin  one  of  them,  10  remain  lung  oulsIaDding,  and  a  Idsb  arise. — 
Sen  Muekluw,  r.  FuUer.  1  Jae.  Iil8  ;  3  Swaust.  TB,  and  Ed.  Chilt. 

Bq.  lad,  p,  1310. 
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—his  will — the  acceptance  of  the  trust  by  both  the 

istees  named  therein—and  theii  the  various  facts  of 

i  case,  as  they  occurred,  demoti strati ng  the  ncgU- 

nve  of  uiie   trustee,  the  dishouesty  of  the  other, 

Dd  the    ruinous  conse<jueiices  to    the   parties   inte- 

tasted  under   the  will.     Various    "  interrogatories," 

Wilfully  framed,  so  as  to  elicit  all  the  iuformatioa 

Ible,  are  then  put  to  the  trustee,  and  the  BUI 

includes   with   a  "  prayer "  for   redress.     This  tin  1 

iposite  party  must,  within  a  particular  time,  answ« 

I  Am  oath ;  and  he  will,  probably,  file  a  cross-bill 

lust  the  plaintiffs,  to  elicit  information,  in  his  turn, 

[culpatory  of  them,  and  exculpatory  of  himself: — as, 

IT  instance,  to  prove  that  the  widow  was  privy  to  the 

liscoiiduct  of  the  absconded  trustee — that  she  shared 

le  fruits  of  hit*  misappropriation  of  the  trust-fund, 

sd  admitted,  in  some  letters,  that  the  solvent  trustee 

id   been   gniity  of  no   negligence   or   connivance, 

he.  &c. ;  all  which  matters  must  be  answered  by  tlie 

plaintiff,  on  ber  oath ;  and  thus  the  cause  goes  on, 

inlesa  its  course  is  impeded  by  demurrer  or  excep- 

ions,  till  the  hearing  in  courL     Analogous  to  these 

iroceediiiga  are  those  which  are  occasioned  by  di»- 

mtes  between    partners,  assignees   and    creditors  of 

bankrupts,  &c.  &c.; — by   applications   for    Injuno 

HoHs  of  innumerable  kinds*; — to  enforce  Specific 


*  Sx  grA.  AguDBl  |iartiien,  I 
t  joint  tnile — ■gaioit  agenta  oi 


iiinous  conduct  Bffeotuy.-I 
10  prevent  the  diielDSim  ■ 
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Performance  of  Agreements, — "  one  of  the  most 
peculiar  and  important  branches  of  equitable  juris- 
diction," said  Lord  Hardwicke,  "  and  which  has  been 
justly  considered  the  most  useful":" — and  to  assist 
persons  litigating  in  courts  of  law,  by  compelling  a 
DISCOVERY  of  material  facts,  which  the  parties  com-> 
plaining  might  not  otherwise  be  able  to  prove. 

This  sketch,  slight  and  imperfect  as  it  may  appear^ 
will  enable  the  reader  to  form  a  pretty  definite  notJon 
of  the  very  peculiar  character  and  functions  of  courts 
of  equity,  as  well  as  the  species  of  knowledge  and 
habits  required  in  its  practitioners.  Patience  and 
sagacity,  rather  than  ingenuity,  activity,  energy,  or 
brilliance,  should  be  the  leading  characteristics  of  one 
who  intends  to  adopt  this  laborious,  lucrative,  and 
responsible  departmenL  It  gives  little  or  no  oppor* 
tunity  for  excitement  or  display,  and  can  easily  dtsr 
pense  with  eloquence,  fancy,  and  promiscuous  acquirer 
menta.     Conveyancing  learning,  and  that  sound  ani 

of  confideotial  communicfllions— to  prevent  the  negocitttion  of  biUa 
notes,  Ike — to  compel  the  detivery  and  caDceUadun  of  deedg,  Jkc— 
to  preicnt  the  divulging  of  trade  secrets — iireferenee.  miupplicBtioiif 
or  deiaataTit  bj  executors — tbe  sailing  of  ahijig  bj  the  miDority  of  tli4 
owners — the  infriagecaent  of  copjiighti,  patent  rigbti.  inTeDtiooi,  a 
other  iniitaCiona.    SeeChJtty'B  Gen.  Pr.vol.  I,  pp.  ey5— 73fi  (2nd  pd.J 

■   PeQD  V.  Lord  Baltimore,  1  Ves.  446 For  whilat,  of  laa,  <e«rep» 

in  the  case  of  Detinue  and  Ejei^tineni)  dairiaget  only,  and  not  thii 
thing  itself  can  be  reeOYerrd  [Alley  r.  Descbaos,  U  Ves.  222.]  i  y 
by  Bill  in  Eijuity  a  decree  may  he  obtained  that  the  complabiuitl 
■hoU  have,  from  bia  opponeat,  the  precise  performaDue  of  hia  mgne- 
mant  in  certain  case*,  ai  well  as,  generally,  the  costs  of  the  sa 
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utensive,  »  absolutely  indispensable;  and  if  tlie 
reader  has  a  predilection  for  this  branch  of  tlie  profes- 
lioa,  his  first  step  ought,  by  all  means,  to  be  that  of 
entering  immediately  into  a  conveyancer's  chambers, 
and  spending  there,  at  the  very  least,  a  twelvemonth. 
TTie  student  is  referred,  for  fuller  information  as  to 
the  jurisdiction  and  methods  of  procedure  in  these 
courts,  to  Boole  III.  chap.  27  of  Blaclotone's  Com- 
mentaries ;  Fonblanquc's  Treatise  on  Equity,  passivi ; 
and  those  portions  of  Mr.  Chitty's  General  Pracdce 
of  the  Law  already  referred  to  •. 

III. — Common  Law, — its  private  department  is 
equally  varied  and  difficidt,  its  public  department 
brilliant  and  imposing.  As,  however,  the  former  will 
be  specially,  and  at  length,  consiilered  hereafter  f,  it 
muy  be  dismissed,  for  the  present,  from  further 
notice,  and  only  a  few  observations  will  be  here 
offered  on  the  general  character  of  the  public  practice 
of  common  law. 

Tlie  term  "  Common  Law,"  like  that  of  "  the  Con- 
sutution,"  is  often  used  without  any  distinct  meaning. 
It  has  received,  indeed,  very  diflerent  definitions  from 
its  profewors,  accordingly  a»  it  has  been  treated  as  an 
abstmct  or  rebitive  term.  "  In  its  proper  or  tech- 
nical sense,"  says  Mr.  Ritso,  "  it  signifies,  the  laws  of 
this  realm,  as  they  have  been  immemorially  received 


■  AnU,  p.  20a  (n). 

t  S«o  poti — "  Special  needing,"  &c.  &c. 
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and  holden  for  such,  without  tlie  inten'entioD  of  any 
[Mirticular  statute  to  enforce  them." — "  Another  se 
in  which  we  sometimes  speak  of  the  common  law,  ia^ 
in  contradistinction  to  the  canon,  or  civil  law.' 
"  Sometimes,  again,  we  intend  to  signify  the  juris- 
diction of  tlie  king's  courts,  in  contradistinction  to  the 
base  or  customary  courts  of  courts  baron,  county 
courts,"  &c.  &c. — "  But,  in  the  larger  and  n 
general  acceptation,  it  implies  both  the  written  stif 
tutes  of  the  realm,  and  the  unwritten  received  eustomt 
and  usages  together- — lex  scripta,  et  non  icripla.  It  i^ 
therefore,  indifferently  called  common  law,  or  common 
right — lex  communis,  or  Jus  commune — being  'com^ 
'  to  every  man,  without  any  particular  act  OE 
reservation  of  his  own,  Co.  LilL  142  u  *."  The  mean- 
ing of  the  term  itself  being  thus  ambiguous,  still 
greater  uncertainty  exists  as  to  the  origin  of  this 
I  law." 

"  Our  English  lawyers,"  says  Mr.  Hallam,  "  prone 
to  magnify  the  antiquity,  like  the  other  merits  of 
their  system,  are  apt  to  carry  up  the  date  of  the 
common  law,  till,  like  the  pedigree  of  an  illu8lrious 
family,  it  loses  itself  in  the  obscurity  of  ancient  time. 
Even  Sir  Matthew  Hale  does  not  hesitate  to  say,  that 
its  origin  is  as  undiscoverable  as  that  of  the  Nile-^!" 


■  Rilso'«  Introd.  p.  14,  u.  (3) ;  ami  tre  I  Bla.  Cu.  p.  6.1,  70. 
t  Middle  Agta,  vol.  2.  p.  4(15  (.'Inl  c<1.),  where  will  be  Foond  a 
tatereitiDB  woount  of  tbe  origiu  itt  the  Cununon  I^in. 


COHHOK  LAW. 
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the 


Lord  Chief  Justice  Wilmot  lias  a  fanciful  saying, 

"  the  Common   Law  is  nathiiig  else  but  stattttet 

out  by  time.     All  our  law  began  by  consent  of 

legislature;  and  whether  it  is  now  law  by  usage 

or  writing  is  the  same   thing:   *  •  and  statute  law 

and  common  law  both  originally  flowed  from  the  same 

fountain  '." 

Mr.  Hume  is  of  opinion,  that  "  tlie  body  of  laws 
framed  by  Alfred,  though  now  lost,  served  long  as 
the  basis  of  English  Jurisprudence,  and  is  generally 
■Died  the  origin  of  what  is  denominated  the  com- 
LAW  f ."     '*  The    originul  of   the  appellation," 


'TetnarkB,  however.  Professor  Woodeaon,  after  taki 


ing 


i 


a  view  of  tlie  Common  Law,  similar  to  that  already 
quoted  from  Mr.  Rttso,  "seems  to  be  a  translation 
of  tlie  jui  eommune,  or  folcrlght,  mentioned  in  llie 
laws  of  king  Kdward  the  Elder,  espressing  the  same 
equal  right,  law,  or  justice,  due  to  persons  of  all  de- 
grees. It  was  afterwards  given  to  the  laws  contained 
in  the  code  of  King  Edward  the  Confessor,  which 
were  common  or  general  to  the  whole  realm,  aiid 
in  that  respect  distinguished  from  the  Northumbrian, 
and  other  laws  and  usages  of  less  exteusive  territorial 
ithorityf."     Sir  James  Mackintosh,  with  his  usual 


;*  2  WiU.  Rep.  348—350.     Lord  Hiile  sUo  decUirs  (Hist.  o(  the 
imon  Lmw,  pp.3,  4)  that  "  man;  of  theie  thiDp  wbich  wt  now 
for   Cammon    Law,  were    undoubtedly  Acta   of    Parliamrnt, 
laojh  not  now  to  be  foand  of  record." 
t  Hut.  of  Eugluid,  Tol.  i.  p.  85. 
I  Woodc*.  Elemeat*  of  Jorup.  Ixxii. 
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point  and  cliscri  mi  nation,  observes,  that  "  tbe  con- 
suetudinary, or  Common  Law,  consisted  of  certain  . 
maxims  of  simple  justice,  which  we  are  taught  by  ' 
nature  to  observe  and  enforce,  blended  with  certain 
ancient  usages,  often,  in  themselves,  convenient  and  i 
equitable,  but  chiefly  recorameuded  by  the  necessity  j 
of  adhering  to  long  and  well-known  rules  of  ( 
duct  •."  Perhaps,  however,  there  caiinot  be  a  more  I 
jnat  and  accurate  description  of  the  true  nature  of  tlie  ] 
Common  Law  than  the  following : — 

*  Hist,  of  Eagland,  p.  2Ti. — The  remainder  of  tbe  puuge  il  M 
^Billable  M  well  as  characterUtic  of  tbe  pbiloaopUical  atraia  in  which 
Sir  Jaroea  Mackititosh  discussed  every  Bubjpct  he  engBged  upon, 
ttiat  it  has  been  tbought  fit  to  give  it  here  entire  : — 

"  Tbe  progress  of  our  Commoa  Law.  till  tbe  reign  of  Edwsrd  1. 
hesTE  B  otroiig  nutemblnnci!  to  that  of  Rome.  The  primitive  muinu 
and  customn  were  applied  to  all  oew  cases,  wltich.  appearing  limilaF 
to  tbem,  it  waa  natural  and  convenient  to  subject  to  like  mlet) 
CourtB  in  England,  private  lawyers,  juridical  writera,  and  abaolutt' 
iiaonan^hs  at  Rome,  in  delivering  opinions  concerning  specific 
extended  tbe  analogy  from  age  to  age,  until  an  immeuse  fabric  of' 
jurisprudence  was  at  length  built  upon  somewbat  rude  foundatiouai 
Tbe  legislature  itself  occasionally  intfirpoied  to  amend  austomt.  ta 
widen  or  narrow  principles ;  but  these  occasional  interpositi 
were  no  more  tban  petty  repairs  in  a  vast  building.  From  the  reign 
uf  Edward  1,  we  poeaees  the  year-books,— nmnual  notes  of  the  easel 
adjudged  by  our  courts,  who  exclusively  possessed  the  power  of 
authoritative  inteqiretation ,  scarcely  to  be  distinguished  from  the 
legisLiCioD  which  the  tribunals  of  Rome  shared  with  tbe  imperial 
niiniatera,  and  with  noted  advocates.  [£<fiehi  Prmlorii,  Rticripla 
Principvm,  Retponan  Frwienlum,)  In  a  century  after  him, 
elementary  treatises,  methodical  difceeta,  and  work*  on  ipecial 
subjccli.  were  eitracted  from  these  material),  by  Lyttletoa.  For- 
tescue,  and  Brooke.    So  coDspicnoua  a  itatioD  at  tbe  head  of  ths 
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"  The  true  idea  of  the  Common  Law  seems  to  be 
that  of  an  organised  system,  having  its  principle  ot 
^^growth  witliin  itself,  and  of  wliidi  its  officers  are 
^B^emselves  a  part.  No  new  law  can  ever  proceed 
^Hbom  tliem,  but  the  old  is,  by  their  means,  in  a 
^^BBtiniial  process  of  further  development.  Their 
business,  in  tlie  most  doubtfnl  and  unforeseen  cases, 
is  still  to  consider  the  law  as  already  fixed, — to 
Hiscover  and  assert  it "."     Without,   however,  pur- 


F 


■othentic   hittory   of   our   uniplerrupted  jurispruileace,   ha>  coa- 

tribuUdi  more  than  bis  legUlBtive  scU,  to  procnre  for  Edward  tht 

unbitioiu   name    of  the  English  Juatinian.     The  Bcieace  of    \sw, 

mltiek  itrufglei  to  combine   iaJleribU  rulea  iti(A    Iramaetiaai  and 

perpeluall^  changing,   can  ublaia   no  part  of  ita  object, 

lOUl  tile  exercise  of  more  ingcnuitj',  nnd  tbe  use.  of  difitineCionB 

le,  than   might   be  deemed   aaitable  to  the  regulation  of 

III  time,  tbe  lawyera,  who  were  commonly  eccleaiastios, 

ttill  foTlher  warped  by  (he  etcessire  refinemeoti  of  the  scho- 

philosaphj,  which  had  reached  its  lenith  uuder  Aquinaa,  and 

to  have  ocer-sbul  it  tn  the  h&ndi  of  hia  disciple  and  anla- 

I,  Dona  Scotue.    A  pronenew  to  uninitruedTe  aculeaesi,  and 

diatinetinBii  purely  verbal,  tainted   it  from  the  rradle.      It  j> 

I  admire  the  logical  art  with  which  fact  ie  separated 

law,  and  the  whale  latiiect  of  litigatiOD  reduced  to  one,  or  a 

which   the  decision   must  hinge.      It  haa  been  the 

It  and  nDremilled  comphuat  of  the  most  learned  lawyers,  tiial 

Ikaa  beetl  D*etlasded  with  vain  and  unprofitable  subtletiea,  which, 

the  eager  porauit  of  an  OHtentsIious  preoisioti,  boa  plunged  it  into 

and  confusion.     We   are   now  labouring  to  syitematise 

mb»t  tbe  eiperience  of  oar  ancestors  has  collected,  and  to  unite  it 

wllb  mare  aimpUcity  and  clearaesa," — lb.  p.  ar^l-B. 

■  Bwton'a  Compendium  of  Real  Property,  p.  ,t,(l.n)  And  see  Co. 
.  Ila.  b.—Jut  dieere  d  nun  jus  dure,  is  a  favourite  doctrine 


suing  further  tliGse  inquiries  concerning  llie  origin 
and  nature  of  the  Common  I-aw— tlie  former  of  them 
surely  a  matter  of  more  curiosity  than  utility — and 
having  pointed  out  the  chief  sources  of  information 
coiicerning  them,  we  may  proceed  at  ouce  to  con- 
sider the  subject  in   its  more  practical  aspect  and 


of  the  common  In-nyers.  [S«  per  Lord  Kenjron.  7  T.  R.  B9fi.] 
It  ii  rather,  hdwerer,  apecuU-tiTely  than  practiciilly  correct.  "  i 
Court,"  ESJB  Mr.  Rnm,  in  his  TalualiU  treatise  on  Legal  Judg- 
mentB;  "  when  it  conslniMs  a  judgment,  forms  it  of  certun 
materials,  which  arc  law;  those  materialB  the  Court  does  not  make, 
and  so  far  the  judgment  is  not  crestiie  of  law.  But  the  judfwient. 
or  body  into  which  the  materials  are  wrought,  is  law ;  and  is  law, 
though  the  materials  are  ill  chosen,  or  improperly  applied.  () 
Taunt.  292 1  14  Ves.  175.)  Tn  some  degree,  therefore,  it  would 
seem  that  a  judgment  is  creative  of  law.  This  opinion  ia  upheld  bj 
the  knowu  truth,  diat  so  long  as  a  judgment,  which  a  Court  of 
Weslroinster  Hall  has  delivered,  stands  unreversed,  Ihe  eiae  it  Urn, 
although  a  '  shocking  decision  '  (1  Taunt.  392),  an  '  citraordinarT ' 
case  (14  Ves,  175  ;  4  Taunt.  736),  or  one  that  has  '  produced  con- 
siderable  mischief,'  and  '  ought  not  to  have  been  decided  as  it 
was'  (ly  Ves.  479;  1  Merit.  9;  2  Rose,  :)29).  or  even  hu  the 
effect  partly  of  repealing  an  act  of  Parliament  (so — Stat,  de  DooSt, 
see  5  T.  R.  179 ;  7  T.  R.  415 ;  of  Frauds,  1  Bra.  C.  C.  269,  dted 
9  Ves.  117;  BeijiiesI  of  Stock.  7  Ves.  440 :  15  Ves.  577-8;  1  Russ. 
GB9,  97-8).  And  althougb,  wLile  newly  in  ciiatcnce.  thai  judgment 
ma;  be  disregarded,  or  set  aside  (3  Russ.  4.16;  3  B.  &  AdoL  189], 
yet,  from  a  variety  of  reasons,  especially  that  of  fiifd  and  et\ 
law  (14  Ves.  425),  it  may  in  time  become  so  fast  settled,  thai 
Courts  may  not  he  able  to  overlum  or  shake  it.  and.  on  the 
trary.  be  bound  to  fi>llow  and  establish  it  (4  Taunt.  736,  an 
Vas.  175] ;  and  the  force  of  an  act  of  Parliament  may  be  required 
to  root  it  nut  of  the  law  of  the  land  [e.r.  gr.  I  WilL  4,  c.  40,  and 
1  W.  4,  C.46.)"— ^Arirfperf/nno  BanCi  ScUraee  tf  Legal  Ju4ffm4nl, 
pp.  2.  3. 
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bearing; — in  its  immediate  conneiioii  with  tlie  young 
reader. — Tiiere  caii  be  no  doubt  that  the  Common 
I-aw  branch  of  the  profession  requires  far  greater 
and  more  versatile  abilities,  to  ensure  success  to  one 

Eidertaking  it,  than  perhaps  the  otlier  two  put  to- 
tber.     To  excel,  or  even  acquit  oneself  respect- 
ly  at  Nisi  Prius,  requires  talents  and  aecomplish- 
meots  which   are   scarce   even   dreamed   of  by   the 
C-onveyaneer   and   Equity   Practitioner.       To   iheir 
accurate  and  comprehensive  acquaintance  with  law, 
and  logical  habits  of  investigation,  must  be  superadded 
great  general  knowledge  and  powers  of  eloquence.^ 
^JJhktobk-  is,  in  the  one,  inadmissible,  in  the  other, 
^Hhdispensable.      Can    there,   again,   be    any    where 
^^Bhibited  higher  reasoning  powers — more  ready  and 
^^Jhifound  learning — than  are  necessary  to  enable  a 
man  to  distinguisii  himself  at  an  argument  in  Banco? 
Attend  there,  reader,  for  a  few  days,  and  judge  for 
yourself. 

It  is  difficult  for  a  non-professional  person  duly  to 
comprehend  or  appreciate  the  character  and  preten- 
sions  of  a  successful  Common  I-aw  counsel.  Con- 
sider, for  a  moment,  the  various  tribunals  before 
which  he  has  to  appear,  "armed  at  all  points:"  a 
single  judge  at  chambers;  a  judge  and  jury  at  Nisi 
Prius;  the  full  court  in  Banco  in  the  King's  Bench, 
Common  Pleas,  and  Exchequer;  in  the  criminal 
courts;  before  parliamentary  committees,  the  Privy 
Council,  and  the  House  of  Lords.     Then  the  su»- 
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1  he  has  to  deal  wilh  on  such  occasions ;  all  tlia 
varieties  of  human  character  and  incident, — all  the 
pursuits  of  life,  whether  of  business  or  pleasure :  the 
subtlest  questions  of  real  property,  the  most  com 
plicated  of  commercial  law;  Scotch  law,  civil  lan^ 
international  law,  foreign  law,  criminal  law,  equity, 
parliamentary  and  constitutional  law.  Consider, 
again,  now  all  these  must  be  known  I  The 
and  hurried  intervals  afforded  for  preparation  in  thi 
most  responsible  engagements ;  the  publicity  of  1 
appearance,— before  a  vigilant,  acute,  and  learned 
Bar,  and  in  scarce  a  case  which  is  not  reported  in  tfa« 
newspapers,  and  so  circulated  throughout  the  countryj 
— the  great,  and  not  unfrequently  immense,  magnitude 
of  the  interests  intrusted  to  bis  keeping  ! 

As  if,  however,  all  this  were  insuffident  to  occu^^ 
his  time  and  attention,  the  aspiring  lawyer  super-a 
to  them  the  anxieties  and  responsibilities  of  ofIic% 
professional  and  political;  and  is  thenceforth  expectei 
to  be  au  fait  on  all  questions  of  constitutional  law, 
conscious  that  every  slip  lie  may  make,  will  he  i 
staiitly  detected  and  ex|iosed  by  his  eager  opponents 
"magnified  and  made  (/t«-honourable"  all  over  tbi 
country  !  After  buffeting  about  for  a  few  years  oi 
liiis  "sea  of  troubles,"  however,  a  sudden  wave, 
it  were,  at  length  lifts  him  out  of  it  all, — he  is  placf 
upon  the  Bench,  and  ends  his  life  in  the  (Ugnifiej 
serenity  of  judicial  repose.  Whoever  may  look  i 
this   picture,   and  fancy   it    exaggerated   and   ovei 
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licharged,  knuwa  noUiing  of  our  profession.     And  is 

^t  set  before  the  student  that  he  may  fix  upon  it  the 

■ye  of  despair? — that  he  may  turn  hopelessly  Irom  the 

i  of  sucli  multi&rious  acquisition,  and  with  a  sigh 

lacknowledge  his  incompetence  for  such  splendid  scenes 

Tof  coulest  and  di8tiriction?^or,  on  the  other  hand, 

'  to  inflate  him  with  conceit,  to  delude  him  with  vain 

and  vbionary  prospects?     Surely  not;  but  to  show 

liim  in  vivid  colours,  the  reward  that  will  attend  wcll- 

I  directed  and  persevering  exertion. 

From  the  foregoing  hasty  sketch  of  the  life  and 

Eduties  of  a  successful  common   lawyer — one  which, 

1  more  or  less,  holds  gootl  of  every  barrister  that  has 

•ny  pretensions  to  regular  professional  employment — 

L  it  cannot  lail  to  occur  to  the  reader,  that  one  faculty 

rill  be  pre-eminently  requisite  iu  him  who   thinks 

f  undertaking  such  varied  and  arduous  labours :  that 

of  instant  concentration  of  the  mind  upon  whatever 

subjects  are  proposed  to  it, — of  rapid  transition  from 

one  engagement  to  another,  of  the  most  dissimihtr 

t  nature  '.     It   is  true,   tliat  habit  and  practice  may 

Leonduce  greatly  to  the  development  of  such  a  power; 

ibut  the  mind  must  be  intrinsicallr/  capacious,  energetic, 

^■nd  active.     The  Common  Law  counsel  will  be  en- 

l.gBged  from  nine  o'clock  till  one,  probably,  in  a  heavy 

Eommercial  case  at  Nisi  Prius ;  during  the  course  of 

lirliich  W  will  seize  a  few  moments'  interval  to  answer 
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one  out  of  several  pressing  "  eases,"  wliich  have  bed 
sent  down  to  him  from  chambers.  He  then  haste/lf 
into  one  of  the  other  courts,  where  be  is  retaiued  i" 
a  heavy  rjntment  case,  involving  several  dilBcu't 
points  of  real- property  learning.  Here,  again,  "* 
takes  the  opportunity  of  answering  another  "case 
or  two,  and  contrives,  besides,  to  slip  into  the  Court 
of  King's  Bench,  where  he  is  retained  in  an  impuilBn' 
cause,  on  behalf  of  one  of  the  pubbc  companies,  iin<l 
where  a  harussing  objection  has  been  suddenly 
started  by  his  opponents.  While  anxiously  watching 
the  interests  of  these  clients,  others  are  worrjnng  him  W 
repair  to  a  Committee  of  the  House  of  Commons,  whef 
he  is  leading  in  an  election  case !  Having  swallowe* 
a  hasty  dinner,  he  returns  periia])s  to  chambers,  to  seltl^ 
some  hea^-y  pleadings, — or  attend,  possibly,  one,  twW 
or  even  three,  consultations  upon  cases  coming  on  i' 
the  morning !  Is  not  an  income  thus  earned,  < 
several  thousands  a  year,  very  hardly  earned? 

Let  not,  however,  the  student,  in  looking  fom 
eagerly  to  such  scenes  as  these,  grow  disgusted  t 
disheartened  with  the  business  of  elemeniary  pre 
paration.  Did  he  ever  observe  the  ground  which  t 
preparing  for  the  erection  of  a  great,  edifice  ?  Tin 
excavations,  the  unsightly  heaps  of  rubbish,  the  u 
surings,  the  plannings,  the  protracted  de1iberationS| 
which  betoken  a  skilful  architect's  anxiety  to  lay  % 
i/imd  foundation  f  How,  this  done,  tlie  scene  alter 
obstructions  are  cleared  away,  and  the  building  rapidlj 
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(irises  out  of  the  ground,  all  beauty,  proportion,  and 
{^ndeur  ?  Thus  must  it  ever  be  wilU  the  foundation 
and  superstructure  of  a  great  le^l  character.  Its 
aspirant  must  labour  long  and  patiently  in  ihe  arduous 
task  of  mental  discipline,  and  the  acquisition  of  legal 
knowledge.  He  must  not  only  purchase  tools — so 
lo  speak — but  learn  how  to  use  them :  he  may  then 
turn  them  to  a  hundred  different  purposes  ! 

To  conclude,  however.  It  will  henceforth  be  taken 
for  granted,  that  the  student  has  determined  upon 
selecting  the  Common  Law  department  of  the  pro- 
fession.— He  may,  after  waiting  the  requisite  time, 
practise  either  as  a  special  pleader,  or  be  called  at 
once  to  the  Bar.  Special  pleading  is  a  matter  of 
such  paramount  difficulty  and  importance,  as  to  re- 
quire a  separate  chapter  for  Its  esplunation ;  and  as 
the  author  cannot  imagine  any  one  absurdly  allowing 
himself  to  go  to  the  Bar,  with  a  view  to  getting 
business,  without  having  at  least  studied  pleading,  if 
not  for  a  short  time  practised  \t,  the  next  chapter 
will,  he  hopes,  be  read  with  due  attention. 

Thus  has  it  been  attempted  to  delineate  with  all 
fcirness  and  distinctness,  in  some  of  their  leading  lights 
and  shadows, — their  respective  practical  difficulties 
and  advantages — the  outlines  of  the  three  great  depart- 
ments of  Equity,  Conveyancing,  and  Common  Law, 
and  to  point  out  the  corresponding  qualities  required 
in  the  student.      The  author  hopes,  therefore,  that 
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in  die  language  of  one  of  his  predecessors,  the  young-r^ 
reader  ^'  by  these  means  will  stand  a  good  chance  of^ 
escaping  that    secret    rock   whereon    so  many   ar&- 
wrecked  in  the   outset  of  their  life — an  indiscri- 
minate CHOICE  OF  PROFESSION  *." 


•  Raithby's  Letters,  p.  400. 


CHAPTER   VIII. 


F  THE  COMMON  LAW  PUPIL  SHOULD  COMMENCE 
HIS  STUDIES. 

<  How  ke  who  has  determined  on  devotiog  himself 
tirith  energy  to  the  Common  Law  branch  of  the 
profession  shoidd  commence  his  studies,  b  a  question 
which  has  received  very  different  answers;  and  if 
Bonaparte's  celebrated  axiom,  before  quoted,  «W  h  u' 
premier  ptu  qui  coute,  be  really  applicable  to  the  legal 
campaign,  such  a  contrariety  of  opinion  on  this  sub- 
ject as  the  inquirer  is  fated  to  encounter,  must 
certainly  not  a  little  embarrass  and  disconcert  him. 
Solitary  reading — but  of  what  books  no  two  can 
agree — is  the  advice  of  some ;  others  ui^e  the  pro- 
priety of  a  six  or  twelve  months'  attendance  in  an 
attorney's  office;  a  few  suggest  a  course  of  law 
lectures ;  others  insist  on  a  six  months'  study  of  con- 
veyancing; while  many  strenuously  recommend  the 
■todeot's  entering,  in  the  first  instance,  the  chambers 
of  a  special  pleader.  Very  numerous  inquiries  and 
anxious  reflection   have   emboldened  the  author   to 
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express  a  coufident  opuiioti  in  favour  o{  the  last  of 
tliese  methods;  and  he  will  proceed  at  once  to  state 
the  reasons  on  which  this  opinion  is  founded. 

By  the  solitary  study  of  appropriate  elementary 
works,  if  vigorously  and  systeniatically  pursued — aud 
how  rarely  is  this  the  case  ! — some  glimmering  may 
certainly  be  obtained  of  llie  theory  of  the  law, — of 
its  general  scope  and  principles ;  and  by  an  assiduous 
attendance  for  a  few  moiitlts  in  an  attorney's  office,  a 
smattering  of  practice  may  be  obtained ;  but,  in  the 
name  of  common  sense,  why  not  blend  theory  and 
practice  together?  and  that,  too,  in  the  most  efficient 
manner  possible,  by  a  diligent  attendance  on  a  com- 
petent teacher  ?  If  the  third  volume  of  Blackstone's 
Commentaries  is  to  be  read,  why  not  read  it  under 
the  eye  of  an  able  and  experienced  practitioner  of 
the  branch  of  law  there  so  beautifully  delineated? — 
of  one  who  may  infuse  life  and  interest  into  the  dull 
"dead  letter"  of  the  law,  correct  erroneous  impres- 
sions as  they  are  formed — more  frequently,  however, 
preventing  their  formation — and  point  out  the  various 
changes  which  tlie  law  has  since  then  undergone,  all 
the  while  illustrating  doctrine  by  actual  practice,  and 
accommodating  his  instruction  to  the  capacity  and 
progress  of  his  pupil?  "  There  is  a  monotony,"  truly 
enough  observes  Mr.  Ritso,  "  attending  retired  study, 
by  which  the  attention  is  apt  to  be  fatigued,  and  the 
spirits  exhausted ;  while,  on  the  contrary,  the  effect 
of  oral  commuuicatiou  is  to  keep  the  mind  on  the 
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aiert,  and  to  render  the  understnnding  more  active. 
Besides,  if  any  doubt  presents  itself,  it  may  be  in- 
stantly cleared  up,  every  mislake  corrected,  and  every 
tiifficulty  removed"."  The  most  attentive  penis^  of 
tbe  very  best  elementary  works,  will  leave  only  an 
indistinct  and  imperfect  impression  upon  tlie  mind, 
even  after  a  year  or  two's  devotion  to  sucli  a  task ;  and 
then, — this  space  of  lime  thus  unsatisfactorily  spent, 
it  is  thought  time  enough,  forsooth,  to  apply  to  a 
teacher,  who  may  lead  tlie  learner  again  over  the 
ground  already  traversed, — retrace  llie  faded,  correct 
the  erroneous  irapressionsf,  and  point  out  his  future 
progress !  Tuke  it  at  tlie  best :  let  it  be  granted 
that  the  student  comes  into  a.  pleader's  chambers  never 
so  well  possessed  of  general  views  on  legal  subjects, 

b  Inlroduction,  &c.  p.  US. 

^g  One  of  the  rery  »blcBt  Uwycrs  unongBt  the  author's  MquMUt- 
Hh,  oq  bearing  thii  pusgrBph  read,  obaerved,  that  he  hiniMU  lirul 
Mbd  ui  illiulraCioD  of  its  truth-,  that,  on  qnittiDg  coUege,  he  let 
hioueir  down  to  a  year's  Bolitarj  "  hard  reading,"  derating  especial 
pBiDS  to  the  aecond  volume  of  Blaclstone'e  Commentariea,  and  the 
correaiKindiBg  jiortiona  of  Coke  npoa  Littleton.  ConceiiiDg  it  to 
br  of  the  atmoit  importance  to  beoome  accurately  acquainted  Kilh 
Ihe  old  tmurea,  he  almoat  commilted  la  memory  all  those  purtions 
of  tbe  two  wurlu  which  related  to  that  subject ;  perpetnally  pnlting 
AM*  to  himself  upon  the  law  of  knights  aerriee,  homage,  fealty, 
bMHe,  watdebip,  eecheat,  Cte. :  and,  pa  may  lie  auppooed,  was 
BMAed  beyond  meuure,  on  sabaeqacDtl;  dieeovering  bow  his 
^Bttr  had  been  loit.  He  had  devoted  a  fortnight's  intenae  iloily 
U'  uulher  hnncb  of  law,  immediately  pretioua  to  engaging  bimaeir 
itith  a  plpader  ;  who  assured  him,  and  it  turned  Out  to  be  so,  that 
the  ■ubjvot  in  r|ueation  was  one  lo  which  bii  attention  would  pro- 
bkbly  be  called  nut  aboirB  onee  or  twice  in  ten  year*  1 
l3 
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lliat  Bonicthing  is  known  of  die  various  species  of 
riglits,  wrongs,  and  remedies,  and  of  tlie  machinery 
of  courts  of  justice  ui  dealing  with  them.  And  what 
then?  He  finds  himself — especially  if  he  fall  into 
the  prevalent  error  of  going  in  the  first  instance  to  an 
imineiit  pleader — turned  into  a  pupil's  room,  where 
he  is  set  down  to  draw  pleadings,  and  advise  on 
cases  for  wliicb  he  fancies  himself  by  no  means  un- 
qualified,— matters  involving  the  accurate  and  inces- 
sant application,  not  only  of  his  previously-acquired 
Hiid  often  ill-assorted  knowledge,  but  of  a  vast  variety 
of  nfto  knowledge;  so  that,  if  tlie  former  be  not 
utterly  driven  away,  it  is  wofully  deranged,  the 
whole  framework  dislocated,  and  himself  hurried, 
fretted,  and  disheartened,  by  the  consciou8neB&  of 
having  bo  long  postponed,  if  not  impeded,  the  real 
jiracticiil  commencement  of  his  professional  studies. 

By  watching  the  current  of  business  that  runs 
through  a  pleader's  chambers,  carefully  notuig  the 
nmnner  in  which  it  is  despatched,  an  attentive  student 
\vill  soon  perceive  what  portions  of  law  demand  bis 
earliest  tuid  best  attentions;  which  of  them  ought  to 
be  known  Uioroughly  and  minutely,  and  which  it 
may,  for  the  present,  sulBce  lo  know  generally,  and 
by  way  of  reference  only:  in  other  words,  he  will 
tjce  how  to  direct  and  apportion  Ids  application — will 
see  law,  not  as  it  was,  or  may  be,  but  as  it  is, — as  he 
must  leiirn,  mid  presently  practise  it.  No  doubt,  a 
man  of  powerful  and  disciplined  intellect  may  reap 
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considerable  advantage  from  such  a  course  of  pre- 
liminary  reading  as  he  might  adopt,  and  would 
subsequently  come  better  prepared  to  the  practical 
study  of  the  law  in  chambers ;  but,  even  in  his  case, 
no  valid  reason  can  be  assigned  why,  circumstances 
permitting,  he  should  not  avail  himself,  in  the  first 
instance,  of  a  pleader's  instruction  and  business. 
But  how  many  are  unequal  to  such  a  course  of 
consecutive  reading  in  private,  without  falling,  at 
length — through  incessant  difficulties  only  half  mas- 
tered, or  passed  over  altogether — into  a  slovenly 
superficial  habit,  which  may  not  be  so  easily  cast 
aside !  "  The  ordering  of  exercises,''  says  Lord 
Bacon,  ^'  is  matter  of  great  consequence  to  hurt  or 
help:  for,  as  is  well  observed  by  Cicero,  men,  in 
exercising  their  faculties,  if  they  be  not  well  advised^ 
do  exercise  their  faults,  and  get  ill  habits  as  well 
as  good:  so  there  is  a  great  judgment  to  be  had  in 
the  continuance  and  intermission  of  exercises  *." 
Let  it  be  borne  in  mind,  also,  that  the  age  at  which  the 
l^;al  profession  is  generally  adopted,  is  one  that,  in 
the  majority  of  instances,  renders  it  important  that 
no  time  be  lost  in  preparing  for  actual  practice.  For 
this  purpose,  at  least  three  years*  sedulous  attendance 
on  chambers  is  necessary  f ;  and — without  supposing 

*  Adrancement  of  Learning,  voL  ii.  p.  217. 

t  **  It  has  become  the  practice/'  says  Mr.  Chitty,  "  almost  without 
any  prerions  stady,  to  continue  a  pupil  in  a  pleader  or  conveyancer's 
chambers  for  a  very  short  time  (perhaps  scarcely  a  year),  as  if  merely 
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that  any  one  will  think  of  substituting^  for  one  of  the 
three,  a  year  of  solitary  reading— why  add  to  them 
such  an  one?  "But,"  says  the  student,  "I  cannot 
be  called  to  the  Bar  for  Jive  years."  Then,  by  all 
meanii,  spend  the  first  three  years  as  we  are  recom- 
mending, and  devote  the  two  remaining,  if  you  will, 
to  reading — the  most  laborious,  aud  successful.  Or, 
why  not  pursue  a  middle  course — one  which  may, 
in  particular  instances,  be  on  many  accounts  the  most 
desirable :  spend  the  Jirst  year  in  a  pleader's  cham- 
bers, devoting  tlie  iecond  to  a  course  of  careful  private 
reading,  grounded  on  the  knowledge  obtained  in 
chambers,  and  then  return  to  them,  with  redoubled 
energy  aud  ability?  Or,  spend  one  year  with  a 
pleader,  another  with  a  barrister,  and  devote  ihe 
next  to  careful  and  systematic  solitary  study  ?  The 
truth  is,  tliat  law  is  so  much  a  matter  of  detail, — 
"  cousisting,"  as  Lord  Coke  says,  "  upon  so  many, 
and  almost  infinite  particulars,"  general  principles, — 
fettered  as  they  are  by  innumerable  exceptions  and 
restrictions,  are  so  unsafe,  either  in  their  use  or 
acquisition,  that  the  utmost  industry  and  energy  of 


to  obtain  the  rrputation  of  hating  lieen  there :  when  at  least  two, 
if  not  Ihjte  jears'  cIdbb  attcDtiun  to  the  practice  in  the  preceptor'* 
chamberg.  is  eaeential.  It  i«  reaUy  acarcelj  hotuntrabtt  to  endanger 
the  interests  of  clients,  by  assuming  to  practice  upon  such  very 
■lender  infannatlcn  as  of  tate  bae  been  oustomuy.  If  this  praotice 
be  attributable  to  the  amiable  desires  of  jmu  to  rcliete  their  parenli 
from  eipeDBc.  the  lalUr  should  take  oire  to  prevent  Iho  buufal 
influence  of  aoj  such  sentiments." — Gtn.  PriK.  lol.  ii.  p.  41  (It). 
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le  pa|nU  uitsauslMl  by  a  jadidous  and  experienced 
:of,  trill  but  conduct  dim  inio  error  and  confusion. 
Begin  with  general  principles;  get  a  store  of  these," 
lys  one  class  of  advisers*.  Xotliing,  hovever,  can  be 
at  once  more  plausible,  erroneous,  and  unphilosophical. 
•■  In  order   lo  proceed  witli  safety  in    llie  use   of 
^neral   principles,"   says  Dugald  Stew-art,   "  muck 
caution  and  address  are  necessary,  botli  in  establisliing 
leir  trnili,  and  in  applyiug  them  to  practice.   Without 
a  proper  attention  to  tLe  circumstaiice§  by  which  their 
appticalion  to  particular  cases  must  be  modified,  tliey 
will  be  Bperpetuatsourceof  mistake  and  of  disappoint- 
ment, in  the  conduct  of  affairs,  however  rigidly  just  they 
nay  be  in  themselves,  and  however  accurately  we  may 
reason  from  them.  If  our  general  principles  happen  to 
the  false,  they  will  involve  us  in  errors,  not  only  of  con- 
duct but  of  speculation;  and  our  errors  will  be  the  more 
anmerous,  the  more  comprehensive  the  principles  are 
on  which  we  proceed.     It  Is  evidently  impossible  to 
establisb  wlid  general  principles,  without  the  previous 
iMudy  of  particulars :  in  olher  words,  it  is  necessary 
btffin    Kith    the    examination    of  individual  objccia 
individual  events.     It  is  in  tliis  way  only  that  we 
am  expect  to  arrive  at  general  principles,  which  may 
he  safely  relied  on,  as  guides  to  the  knowledge  of 
particular  trutlis ;  and  unless  out  principles  admit  of 
:h  a  practical  application,  however  beautiful  they 

■  Sec  Walkiu  ou  CoarcfuiciDg,  latroduvtion. 
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may  appear  to  be  in  theory,  they  are  of  far  less 
value  than  the  limited  acquisitions  of  the  vulgar'. 
These  observations  it  is  of  importance  tliat  the  Ifgsl 
student  should  bear  in  mind,  especially  at  the  outwt 
of  his  career;  and  they  will  greatly  asabt  him  in  llie 
formation  of  just  views  of  his  profession— of  the  mods 
of  practically  initiating  himself  into  its  studies. — Hii 
constant  aim  should  be  to  acquire,  as  soou  as  possiblti 
a  legal  habit  of  viewing  facts,  their  connexions,  ami 
consequences :  and  there  is  no  Other  mode  of  doing 
tills,  than  under  the  strict  surveillance  of  an  intel- 
ligent and  conscientious  teacher.  Principles  should 
be  the  results,  not  the  precursors  of  pracdce. 

This  brings  us  to  a  subject  which  has  been  already 
alluded  to,  towards  the  close  of  the  "  Introduction  t," 
to  what  may  be  called,  with  sufHeient  accuracy  fot 
our  present  purpose,  tlie  author's  preference  of  llie 
aiiali/tic  over  the  synthetic  method  of  learning  law; 
in  other  words,  of  pupilage  over  private  and  solitary 
reading.  An  attentive  consideration  of  the  passaga 
tliere  quoted  from  Dr.  Whately's  Logic,  will,  in  the  | 
autlior's  opinion,  set  the  matter  at  rest.  An  appeal  ! 
may,  however,  be  here  made,  briefly  and  confidently, 
to  experience.  Look,  for  a  moment,  to  the  various 
other  professions — even  llie  trades,  to  wlncli  youths 
are  apprenticed.     How  does  the  tyro,  as  soon  as  ever 


)  articles  ure  executed,  commence  liis  Btudy, — for 
■insiance,  of  the  medical  profession?  Is  lie  forthwitli 
ordered  off  to  a  private  clmmber,  with  a  treatise  on 
diemistry,  to  master  its  elementary  principles  before 
■  i»  ia  allowed  to  enter  the  surgery  and  compound  me- 
idnes'i'  Is  lie  sent  down  (»  die  hospitals  to  attend 
ictures  on  that  science  ? — on  the  principles  of  phy- 
lology — on  medicine,  surgery,  and  anatomy?  Surely 
!ver ;  bnt  is  plunged  at  once  in  media*  rea ;  under 
!  eye  of  his  master,  or  a  senior  pu|>il,  lie  is  set 
nmediately  upon  the  ordinary  business  that  is  going 
he  pounds  pills,  spreads  plasters,  mixes 
ointments,  draughts,  &c.  &c — be  even  administers 
this  medicine  on  ordinary  occasions,  and  performs 
the  little  practical  operations  of  surgery,  his  tutor 
uccasioitally  explaining  the  mode  of  doing  tliem,  their 
uses  and  olijecte.  Ilavijig  acquired  tliis  manual,  this 
technical  dexterity,  he  begins  to  feel  interested  in 
the  reasons  and  principles  of  the  sciences  he  is  prac- 
tising: and  the  latter  years  of  bis  apprenticeship  are 
devoted  to  vigfiruus  study, — to  walking  the  hospital,  as 
it  is  called,  where  ho  devotes  all  his  energies  to  the 
acquisition  of  a  theoretical  &sijslcmatisrd  knowledge  of 
those  general  principles  which  regulate  the  practice 
with  which  be  has  been  so  long  familiar.  Thus  also 
ta  it  with  tlie  young  attorney — with,  in  short,  the 
learner  of  any  "art  or  mystery"  whatever:  and  why 
hIiouM  it  be  otherwise  witli  die  embryo  pleader  or 
barrister  ?     Why  should  the  maxim,  that  "  practice 
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makes  perfect"  be  inapplicable  only  in  the  case  of 
the  higher  walks  of  the  law  ? 

The  system  of  legal  education  suggested  by  the 
author  may  be  considered,  perhaps,  as  blending  the 
analytic  and  synthetic  methods  of  study;  the  latter 
being  carried  into  effect  by  daily  reading  with  the 
preceptor  for  an  hour  every  morning,  the  pupil  being 
carefully  interrogated  each  day  on  the  preceding 
day's  prelections ;  and  the  former,  by  copious  expla- 
nutious  of  the  current  business  of  chambers.  '  The 
one  will  convey  au  accurate  and  comprehensive  view 
of  the  legal  st/stem,  carefully  combined,  as  the  pupil 
advances,  with  practice ;  which  latter  will  iuc  and 
strengthen  his  knowledge  of  principles,  begetting  a 
constant  habit  of  reflection,  and  reference  to  autho- 
rities— augmenting  thus,  wilh  sensible  rapidity,  both 
his  knowledge  and  his  power  of  using  !t> 

Let  us  now  suppose  a  student  iu  his  solitary  and 
diligent  perusal  of  the  second  volume  of  Blackstone's 
Commentaries,  to  have  arrived  at  that  part  of  the 
thirtieth  chapter  which  relates  to  the  very  important 
and  extensive  subject  of  *'  Title  to  things  personal  — 
hy  Contract."  He  will  find  the  law  thus  laid  down, 
concerning  the  sale  of  goods: — 

"  If  a  man  agrees  witli  another  for  goods  at  a 
certain  price,  he  may  not  carry  them  away  before 
lie  hath  paid  for  them;  for  it  is  no  sale  without 
payment,  unless  the  contrary  be  expressly  agreed: 
and,  therefore,  if  the  vendor  says — the  price  of  a  beast 
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5s  fuur  pounds,  and  the  vendee  says  lie  will  give  four 
Itaunds,  the  bargain  is  struck;  and  they  neither  of 
tbem  are  at  liberty  to  be  off,  provided  immediate  pos- 
session be  tendered  by  the  otLer  side.  But  if  neither 
the  money  be  paid,  nor  tlie  goods  delivered,  nor 
tender  made,  nor  any  subsequent  agreement  be 
entered  into,  it  is  no  contract,  and  the  owner  may 
dispose  of  the  goods  as  he  pleases.  But  if  any  part 
of  tbe  price  is  paid  down,  if  it  be  but  a  penny,  or 
any  portion  of  the  goods  delivered  by  way  of  earnest 
(which  the  dvil  law  calls  arrha,  and  interprets  to  be 
'  empHonis  vmdithnis  contracts  argumentum') ,  the 
property  of  the  goods  is  alisolutely  bound  b'y  it;  and 
tlie  vendee  may  recover  the  goods  by  action,  as  well 
as  the  vendor  may  the  price  of  them.  And  such 
regard  does  the  law  pay  to  eamt'st,  as  an  evidence  of 
a  contract,  tliat,  by  the  statute  29  Cur.  II.,  c.  3,  §  17*, 
no  contract  for  the  sale  of  goods  to  the  value  of  10/. 
or  more,  shall  be  valid,  unless  tbe  buyer  actually 
receives  part  of  the  goods  sold,  by  way  of  earnest  on 

^^^Diis  cclebrited  sCafate,  whirh  ii,  by  manf,  lupjioseil  to  hive 
^HS  bnnei  by  Sir  Matlhew  Hale,  ia  one  of  prodigious  pracHcal 
^nparUnce.  regnlatiog,  lu  it  does,  all  muiiier  of  sales  and  |inrcha«s 
uf  real  and  penoaal  property.  It  ba«  even  been  said,  '■  that  every 
line  of  it  deserved  n  Bubaidy."  Mr.  Bnrrinpton  stated,  nearly  fifty 
jpam  (({o,  thai  it  W8«  a  common  notion  of  Westmitmter  Hull,  (hat 
tbia  MatDte  had  not  been  eiplaioed  at  a  Ir-"  eipense  thaa  100,000^.  I 
NumeroDS  derisions  cluster  abont  even  [iiirliriiUr  icorJ)  ; — il«  «ec- 
tiiina,  when  niu|)led  with  the  cases,  renemble  the  little  branches  of  B 
il  liae,  each  ovcrbnrthened,  as  il  were,  witb  grapee. 
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his  part,  or  unless  he  gives  part  of  the  price  to  t^ 
vendor  by  way  of  earnest  to  bind  the  bt^gaiiij  ^^ 
ill  part  of  payment ;  or  unless  some  note  in  wriliw  -^^ 
be  made  and  signed  by  the  party  or  his  agent,  wis  ^*^ 
is    to   be    charged   with    tlie   contract.      And    wit  ^ 
regard  to  goods  under  the  value  of  10/,,  no  contract  ' 
or   agreement  for  the   sale  of  them    shall  be   valid-  a 
unless  the  goods  are  to  be  delivered  within  one  year   S 
or  unless  tlie  contract  be  made  in  writing,  and  signeir* 
by  the    party    or  his   agent,   who  is    to  be   chargecA 
therewith.  •  *     As  soon  as  the  barg^n  is  struck,  ih^ 
property  of  the  goods  is  transferred  to  the  vendee^ 
and  that  of  the  price  to  the  vendor ;  but  the  vendeer 
cannot  take  the  goods   until    he   tenders  the   pries 
agreed  on.     But  if  he  tenders   the  money   to   th^ 
vendor,  and  he  refuses  it,  the  vendee  may  seize  the 
goods,  or  have  an  action  against  the  vendor  for  detain- 
ing tliein.     And  by  a  regulur  sale  without  delivery, 
the  property  is  ao  absolutely  vested  in  tlie  vendee, 
that  if  A  sells  a  horse  to  B  for  10/.,  and  B  pays  him 
earnest,  or  signs  a  note  in  writing  of  the  bargain; 
and  afterwards,  before  the  delivery  of  tlie  horse,  or 
money  paid,  the  horse  dies  in  the  vendor's  custody, 
still  lie  is  entitled  to  the  money  ;  because  by  the  con- 
tract, the  property  was  in  the  vendee.     Thus  may 
property  in  goods  be  transferred  by  sale,  where  the 
vendee  liath  such  property  in  himself  "." 

•  2  Bl«.  Comni.  447-9. 
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Now  almost  every  sentence  in  the  above  paragraph 
coatains  the  eniinciatioD  uf  a  principle  so  important 
und  difficult  in  its  application^  as  to  have  called  forth 
several  dozens  of  reported  decisions ;  and  if  only  one 
of  each  nf  them  were  proposed  to  the  ablest  and  most 
laborious  reader,  fresh  from  his  perusal  of  Blackstone, 
— before  his  recollection  of  it  liad  been  at  ail  impaired 
or  confused, — he  wnuld  find,  that  the  foregoing  sen- 
tences would  be  about  as  serviceable  in  conducting  him 
lo  a  correct  conclusion,  as  a  chorus  out  of  Sophocles. 
leading  them  is  really— so  to  speak—feeding  upon 
uencta.     If  tliey  were  even  to  be  learnt  oif  by  heart 
—frequently  rcjieated — and  imaginary  cases  framed 
ipon  ttiem,  the  student,  when  asked  the  simplest  prac- 
B^cal  qtiestious  by  commercial  men,  would  find  himself 
!  much  puzzled  as  if  he  had  never  seen  or  heard  of 
I'jttie  paragraph  in  question  ;  and  yel,  perliaps,  imagine 
mself  fully  possessed  of  the  materials  for  forming  a 
judgment  upon  them.     But  he  passes  on  to  tlie  next 
uobject,  and  tlie  one  after,  to  the  end  of  the  volume : 
ml  irhat  sort  uf  a  serviceable  recollection  can  he  be 
■  jmpposed  to  retain  of  tlie  multitude  of  principles  which 
■liave    thus    fallen    consecutively   under  his   notice? 
m>*  'llicre  is  another  observation  to  he  made  on  the  sub- 
Kjject  of  the  Commentaries,"  says  Mr.  Starkie,  "  which 
IB  this, — that  where  tlie  student  extracts  general  rules 
Uid  principles  from  decided  cases,  by  the  aid  of  his  own 
Ktalents  and  industry,  he  is  not  only  possessed  of  the 
I  rule  or  principles,  bat  he  haa  abo  ieanit  iW 
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practical  operation,  and  tlierefurc  tlie  confines  and 
limits  to  which  it  extends,  tlie  bouiiilaries,  the  Jbiei, 
QuM  ulra  citraque  ntquil  einttislere  rectum.  Bu^  IB 
the  Commentaries,  wliere  tlie  principle  is  airea^ 
extracted  for  him,  lie  learns  the  principle,  with  )gm 
trouble,  it  is  true, — but  then,  this  is  a  dispensation  willi 
labour  which  is  one  of  tlie  most  useful  exercises  M 
the  mind  of  a  lawyer;  and  which  leaves  the  mereidM 
of  an  abstract  rule,  without  any  knowledg^e  of  hi 
practical  application,  or  of  the  le^al  limits  which  ^ 
principle  serves  to  define." — "  With  respect  to  tbe 
application  of  the  general  principles  of  justice,  they 
are  usually  obvious ;  opinions  do  not  generally  tUffer 
about  them ;  it  is  in  the  searching  out  the  propet 
principles  in  confused  and  complicated  cases  of  fiKt, 
to  which  tlie  almost  infinitely-varied  cumbinatioiia 
and  transactions  of  life  constantly  give  rise,  and  in 
the  skilful  use  of  the  discovered  or  acknowledged 
principle,  for  the  defining  the  boundary  line  between 
right  and  wrong,  that  its  practical  excellency  con- 
sists'."— When  the  student  at  length  thinks  fit  to 
betake  himself  to  a  pleader's  chambers,  he  will  be  in 
a  twinkling  convinced  of  the  truth  of  these  observations 
— burned  as  he  will  find  himself,  probably,  from  case  to 


*  Mr.  Starkie  proceeds  to  *e1ect  the  pasHge  in  Blaekilone  (Tot. 
iii.  II.  123),  where  are  laid  diiwo  Ibe  priiici|)le>  r^nUting  the  dill 
remvUj  Tor  aUnder  ;  and  to  pnl  live  cnses  upun,  or  dtdacliaiu  from 
it,  nfwr  the  maiiDer  adopted  in  llie  teil.  Ses  Lrgsl  Exam.  pp.  4S1  — 
Sl».  Leel.  I,  " 
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se,  from  pleading  to  pleading,  in  such  a  manner  as 
lo  confuse  all  his  recollections  of  past  reading. 

Let  us  suppose,  on  the  contrary,  a  man  taking  the 
teurse  n'hich  is  here  recommended — of  entering  at 
once  on  the  scene  of  actual  business,  under  the  eye 
of  one  who  makes  a  point  of  such  daily  prelections 
with  his  pupils  as  uill  be  hereafter  described;  his 
mind  being  a  complete  '  rasa  tabula  ' — as  far  as  law 
learning  is  concerned.  Some  two  or  tliree  hours 
after  his  morning's  '  reading,'  the  following  statement 

lacts*  is  laid  before  him  by  his  pleader,  wlio 
requests  him  to  read  it  over  alone,  and  then  come 
and  confer  with  him  upon  it : — 

'  Mr. is  requested  lo  advise  whether,  under 

the  following  facts,  this  action  can  be  maintained ; 
and  if  so,  to  draw  the  declaration. 

'  A,  a  gentleman  farmer,  having  a  cow  which  was 
near  calving,  was  asked  by  B,  one  of  liis  neighbours, 
what  sum  he  would  take  for  her.  The  cow  was  then 
iii  a  field  belonging  to  A  ;  wbo^one  of  his  servants 
(eing  present — mentioned  13/.  as  the  lowest  price. 
After  a  good  deal  of  bargaining,  B  agreed  to  g^ve 
that  sum   (but  nothing  passed  as  to  the  time  of  pay- 

Kentl,  and  paid  A  half-a-crown  to  bind  the  bargain, 
said,  "  WTien  will  you  take  lier  away  ? — you  may, 
f  you  choose,  at  this  moment." — "  You  had  better  let 
ler  remain  in  your  6eld  Ull  tliis  day  week,^'  replied 
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B.  "  Very  well— but  remember  the  cow  is  yours — 
and  if  anytliing  happens  to  Ler,  I  will  not  be  answer- 
able." *'  I  understand,"  said  B,  and  they  parted. 
Three  days  afterwards,  A  sent  liis  servant  to  tell  B 
tliat  the  cow  seemed  ailing,  and  he  had  better  take 
her  immediately  away : — but  B  said,  "  1  don't  care — 
I'll  have  nothing  to  do  with  her;  I  don't  want  her, 
now,  I'm  content  to  lose  the  half-crown."  The  cow 
got  worse,  and  A  sent  twice  to  inform  B  of  the  fact, 
who  returned  similar  answers.  After  tbe  espiration 
of  the  week  above-mentioned,  the  cow  died  iti 
calving.  A  sent  immediately  to  tell  B  of  the  fact, 
but  he  had  gone  to  a  distant  part  of  the  country :  on 
hearing  which,  A  soM  ihe  carcass  for  four  pounds,  and 
kept  tlie  proceeds.  Can  he,  under  these  circum- 
stances, recover  the  balance  of  8/.  17*.  firf,  due  to  him 

on  the  bargain  ?  If  so,  Mr.  will  please,"  &c.  &c. 

Can  there  be  a  simpler  state  of  fiicts  than  this? 
inquires  the  pupil.  '  The  cow  was  clearly  sold,'' 
replies  the  tutor,  but  was  she  delivered  to  B  ?  for  that 
is  a  circumstance  most  materially  influencing  the 
form  of  action  which  must  be  adopted  to  recover 
the  sum  demanded  by  A,  i.e.  whether  it  should  be  a 
special  count  for  not  accepting  the  cow — a  common 
count  for  goods  baryained*  and  sold,  or  one  for  goods 


*  If  Lbc  tnt  of  these  rrmcdies  were  [a  be  Kilopted,  A  wboU 
;ovir  Duly  ihe  Bniouat  of  ikiniBe  actually  nutuncd  b;  bim ;  if 
I  Mvond.  he  would  reoover  the  whole  price. — Sniilb'i  Comp.  p. 
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fnilil  and  delivered.     If  tlie  first  of  these,  asaumpsit 
will  be  tlie  proper  form  of  action ;   if  either  of  the 
two   latter,  it  may  be  iudifferently  either  assumpsit 
or  debt     Under  the  olfl  system '    we  ahould  hare 
had  no  difficulty ;    we  should  have  stated  our  case 
in    all    three   ways,    and   so    must    have    recovered 
under  one  or  other  of  the  counts.     Recollect,  how- 
ever, that  we  are  now  restricted  to  the  use  of  on« .' ' 
The  student  is  possibly  apprised  of  the  distinctions 
betueeti  these   three   modes  of  '  declaring,'  and  is 
iquested  by  his  tutor  to  state  the  facts  of  the  case 
tmoriteTt  to  show  tljat  he  is    in  fuU  possession  of 
This  he  can  do,  but  owns  lie  is  quite  at  sea 
Dut  the  law  of  tlie  case.     "  And  well  you  may  be," 
}lies  bis  tutor,  "  for  this,  which  is  so  common,  and 
IS  so  easy  a  case,  really  involves  a  knowledge  of 
of  the  most  extensive  and  dilBcult  branches  of 
There  are  here  nearly  a  dozeii  important  ques- 
s  to  be  considered.     Observe  tliat  this  was  only 
verbal  contract;  that   no  time  was  mentioned  for 
yiag  tlie  money ;  that  earnest  was  giveo ;  that  im- 
idiale  poseession  of  tlie  cow  was  tendered,  but  dis- 
used with,  and  the  vendor  requested,  for  the  ven- 
»\  convenience,  to  keep  it  for  a  week;  that  the 
Ridor  aesented  to  this — expressly  telling;  die  vendee 
U  the  cow  remained  at  bis  (tlie  latter's)  risk.     He 
^•ubsequuiitly  informed  of  the  dangerous  state  of  the 
:  and  then,  unexpectedly,  repudiates  the  whoU> 
•  AnW,  p.  IS  ;ii). 
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^^^^^^  transaction.  The  cow  dies  ;  and  what  is  tlie  effect  of  1 
^^^^^^L  the  vendor's  selling  the  carcass  ?  Had  he  :i  right  to 
^^^^^ft  do  no  ?  If  not,  what  course  ought  he  to  have  pur- 
^^^^^HiCued?  Was  the  carcass  to  he  rotting  on  the  field! 
^^^^^^H  Who,  at  the  time  of  the  cow's  death,  was  its  otcnrrf 
^^^^^H  If  the  vendee,  did  the  vendor's  sale  of  die  carcass  ope- 
^^^^^B  Tate  as,  on  his  part,  a  recision  of  the  contract  ?  Mliat 
^^^^^^kiibould  he  do  with  the  half-crown  received  as  earn^t- 
^^^^^^^  money?  Can  he  treat  the  contract  as  still  subsisting^ 
^  and  therefore  sne  the  vendee  for  the  price  ?  If  he  can 

I  do  this,  tlien,  was  the  cow  constructively  delivtred  by 

^k  the  payment  of  earnest,  and  offrr  of  immediate  pos- 

^^L  session?     No  time  for  paying  the  remainder  of  the 

^^P  price  having  been  named,  was  it  incumbent  od  the 

^P  vendee  to  tender  it,  before  he  could  have  taken  the  ^ 

^K  cow  ?     In  otiier  words,  did  tlie  vendor,  notwithslaild- 

V  ing  all  that  liad  passed,  retain  a  lifn  on  the  cow  f<ii> 

its  |»rice  ?  If  so,  could  the  cow  be  considered,  in  ao]^ 
sense  of  the  word,  as  delivered  ?    You  see  now," 
tinues  the  tutor,  "  the   multitude  of  questions  that! 
may  arise  on  so  simple  a  transaction  as  the  presentH 
and  the  vast  importance  of  having  the  mutual  right* 
and  liabilities  of  the  parties  well  settled  and  definet 
which  cannot  possibly  be  done,  in  case  of  a  dispute 
without  resorting  to  the  subtlest  distinctions.    WheBJ 
it  comes  tij  so  nice  a  point  as  this,  cannot  you  see  th< 
obvious  danger  of  llie  eager  parties  perjuring  thenufl 
selves,  if,  in  the  absence  of  any  written  terms  of  conJ^ 
tract,  there  should  be  occasion  to  supply  defecCivaj 
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idenc«?  Noh',  look  at  the  prescDt  case.  Wiiut 
?3uon  lios  been  assigned  by  the  vendee,  for  breaking 
cngagemeni,  does  not  appear.  Wliat  will  lie 
assign  at  the  trial  ?  Are  we  now,  were  we  ever,  in  a 
state  to  sue  liim  ?  Have  we  acted  according  to  law  ? 
Have  we  neglected  t«  observe  any  statutory  regula- 
tions?— tliose,  for  instance,  of  the  Statute  of  Frauds  ? 
I  Can  you  imagine  any  defence  that  he  may  be  rely- 
j  ing  upon  ?  Perhaps  you  will  take  tliis  book  into 
tlie  pupil's  room— (probably  Cliitty  on  Contracts, 
or  Smith's  Mercantile  Law*),  and  having  carefully 
perused  the  sections  on  the  '  Sale  of  Goods,'  try  to 
apply  them  to  our  present  case."  He  goes  and  reads 
what  is  entirely  new  to  him — but,  nevertheless,  if 
earrfullt/  read,  by  no  means  unintelligible.  Having 
guiued  a  general  notion  of  the  bw  bearing  on  this 
I  subject,  he  finds  that  his  case  falls  within  the  §  17tli 
of  the  Statute  of  Frauds,  unless  the  payment  of  earnest 
and  the  tender  of  the  cow,  coupled  with  the  subse- 
quent conversation,  exempt  it.  He  reads  the  cases 
which  have  been  decided  on  that  subject,  as  well  us 
on  others  connected  with  it — and  having  come  to  the 
concluaiun  that  the  piopert)/  in  this  cow  was  clearly 
vested    in   B,   he   finds    himself  somewliat  puzzled 


■  Both  Tklnable  wurka,  as  vill  be  thowu  hereafter.    The  p»rl> 

tcferrrd  to  art,  pp.  308-314  (Chitt;,  2ud  ed.;  pp.  292-303,  Smitb'* 

Cnrnpendiam.     la  thu  latter  work  will  be  foQud  •□me  DBcfbl  ohner. 

vuioiu  on  a  point  timilar  to  the  one  sruiog  oat  of  the  caae  put  in 

I  tdt.     See  p.  2<I9,  notn  (b). 


949 


BOW  THE  COHHOSI  LAW  PUPIL 


to  adjust  the  legal  consequences  of  A."s  subsequeiti 
acts,  particularly  his  sale  of  the  carcass :  and  retarus 
to  his  tutor,  who  briefly  discusses  the  subject  mlh 
him.  "  The  cow,  on  payment  of  the  earnest-money, 
became  the  property  of  B,  whether  A  did  or  dii 
retain  a  lien  upon  it  for  tlie  payment  of  the  remainilet 
of  the  purchase-money.  If  A  had  a  right  to  deCUB 
the  cow  on  the  ground  of  lien,  it  cannot  have  partei 
from  his  possession,  and  been  delivered  to  B ;  sincC 
neither  an  actual  nor  constructive  delivery  coutd  hare 
taken  place,  till  A  bad  divested  himself  of  all  chum.  OB 
any  pretence,  to  the  further  poMession  of  the  foir. 
The  contract  of  bargain  and  sale  remains,  therefore; 
in  full  force ;  and  B  is  liable  to  an  action  for  '  gooili 
I"  bargained  and  sold'  at  the  suit  of  A,  whose  re-sate 
[  of  tlie  article,  or  rather  disposal  of  the  carcass,  would 
[  not,  under  the  circumstances,  interfere  with 
remeily,  as  it  clearly  could  not  have  the  effect  01 
annulling  the  contract "." 

Having  at  length  come  to  a  determination  on  ihft 
case,  our  pupil  betakes  himself  again  to  bis  roniA 
draws  the  appropriate  *  declaration,'  and  writes  dowl 
the  result  of  his  inquiries  in  the  shape  of  sn  i 
nion ;  which,  when  it  has  been,  perhaps,  remo 
delled,  and  adopted  by  his  tutor,  be  copies  inti 
a  booh,  and  devotes  the  remainder  of  the  day  t 
the  subject  of  discussion — the   sale  and  delivery  \ 

'  tXniletya  i>,  Dunn.  4  Bing.  722. 
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—the  mutual  rights  anii  liabilities  of  vendor 
i  vendee. 
'  It  is  obvious  that  he  has  by  this  means  gained  a 
kctical  insight  into  a  very  important  and  difficult 
i  of  law,  sufficient  to  guide  his  researcliea  u-lien  he 
lall  have  leisure  to  pursue  them  into  the  ultimate 
IfTounda  and  reasons  of  the  rules  he  has  become 
acquainted  with,  and  thus  pleasantly  applied  to  prac- 
tice. He  knows  where  to  looh,  on  any  future 
*>ccasion,  for  all  the  law  of  earjiesl—whal  constitutes 
acceptance,  anddelivery, — witli  reference  to  the  Statute 
of  Frauds  ;  and  his  copy  of  the  "  opinion,"  in  the  case 
above  mentioned,  serves  to  connect  and  arrange  his 
materiak  for  a  future  occasion.  Probably  within  a  day 
or  two,  his  attention  is  again  called  to  this  subject,  by 
a  case  involving  another  application  of  the  law  he  has 
collected  on  the  subject  of  the  ihUvery  of  goods— one 
tending  eqtially  with  the  former  to  fix  in  his  mind  the 
principles  wliich  regulate  such  transactions.  With 
what  interest  and  intelligence  will  the  student  enter 
upon  the  examination  of  such  a  case,  for  instance, 
us  tlie  following  : — 

A  gentleman  went  into  a  tobacconist's  shop  and 
ordered  25/.  worth  of  cigars,  on  terms  of  ready 
money,  desiring  tliem  to  be  packed  and  sent  to  "  The 

Tun,"  in  Jermyn  Street,     Having  sent  his  own  lioxe* 

a  the  lobacconisfs  shop,  for  this  purpose,  he  followed 
petn,  superintended  the  packing  of  the  cigars,  and 
mkhttf  some  of  them  up,  countermanded  his  first 
51   2 
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direction  (i.  e.,  that  the  goods  should  be  sent  to  ■'  The 
Tun"),  and  requested  the  tobacconist  to  keep  tbein 
a  day  or  two,  when  he  would  call,  pay  for,  and 
[  take  them  away  in  his  gig.     This,  however,  he  failed 
j  to  do ;  and  the  seller  brought  an  action  against  liira 
for  the  price  of  the  cigars.     Now,  had  there  been  » 
I  delivery   of  them?      The  tobacconist   thought  lli»l 
I  there  had;   and  accordingly  brought  his  action  fot^ 
I   "  goods  sold  and  delivered."     His  counsel  coiitenitei 
[  tiiat  the  delivery  to  the  defendant  was  completefl  by 
'  the  seller's  filling  the  boxes  furnished  to  him  by  the 
buyer,  "  which  then  became  the  buyer's  warehnuse  for 
that  purpose,  so  as  to  entitle  the  seller  to  payment  of  1 
the  ready-money  price  agreed  upon,  and  to  precluJs 
him  from  any  right  to  unpack  them."     This  may  b 
I  considered  a  striking  way  of  putting  the  case— but  bear 
the  ready  and  decisive  answer  of  the  judge  {Bayley)' 
'*  I  do  not  assent  to  the  proposition  that  the  buyer's 
bo.ies  are  to  be  considered  as  his  warehouse — and  think  J 
that  the  seller  might  consider  his  goods  as  being  sdUfl 
in  his  own  possession.     Goodall  v.  Skelton*  U  directly 
in  point  against  the  seller's  right  to  recover  in  t 
action.     There,   the  plaintiff  agreed  to  sell   wool  Ufl 
the  defendant,  who  paid  earnest.     The  goods  wef*« 
[  packed  in  cloths  fumishf<l  by  the  defendant,  and  wer 

■  2  Hen.  BUckst.  Reports,  p.  316.     Thuhapjiyi 
in  point,  not  oven  glanved  at  in  tLe  argumeot  of  cot 
out  o(  innnmerable  instanaea  of  the  prompt  and  accarste  ImaoM 
dupUyed  bj  the  ■JmirKble  Judge  above  nienboned. 
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deposited  in  a  building  belonging  to  the  plaintiff, 
till  the  defendant  should  send  for  them — the  plaintiiF 
declaring  that  the  wool  should  not  go  off  his  premises 
till  he  had  had  the  money  for  it ;  and  the  court  held 
that  no  action  for  goods  sold  and  delivered  would  lie, 
for  want  of  delivery  *.*' 

Such  are  specimens,  selected  at  random,  of  tlie 
current  business  passing  under  the  pupiPs  eye,  in  his 
pleader's  chambers:  and,  supposing  him  to  feel  an 
interest  in  his  profession,  and  exhibit  but  moderate 
industry,  can  anything  be  conceived  more  calculated 
to  excite  his  attention — to  lead  him  easily  and  at  once 
into  the  "  art  and  mystery  "  of  law — to  work  his  own 
way  both  into  and  out  of  its  greatest  difficulties,  to 
deduce  accurately  the  principles  by  which  its  details 
are  regulated,  and  fix  them  deeply  in  his  mindf  ? 
*'  Who  so  valueth,  or  eateth  with  so  keen  a  relish,**^ 
says  an  ancient  worthy,  ^^  the  fruit  he  buyeth  of  the 
stall-woman  in  a  market,  as  that  which  his  own  hand 
hath  gathered,  after  great  pains,  and,  it  may  be  peril, 
encountered  in  the  search  ?  "     Our  cow-case  literally 


•  Boulter  v,  Arnott,  3  Tyrrwh.  267,  S.  C.  1  C.  &  M.  333. 

t  How  beautiful  ia  the  following  I — **  In  the  sciences,  erery  one 
has  so  much  as  he  really  knows  and  comprehends ;  what  he  believes 
only,  and  takes  upon  trust,  are  but  shreds ;  which,  however  well  in 
the  whole  piece,  make  no  considerable  addition  to  his  stock  who 
gather!  them.  Such  borrowed  wealth,  like  fairy  money,  though  it 
were  gold  in  the  hand  from  which  he  received  it,  will  be  but  leaves 
and  dust  when  it  comes  to  use.'' — Locke  on  the  Under ttandingy 
Book  1.  ch.  4,  f  23. 
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lirislles  with  points  of  law — law  that  is  involved  IH 
three-fourths  of  the  most  ordinary  business  of  life,  ia> 
every  shade  of  variety  and  degree  of  complication^ 
Facts,  such  as  those  in  the  two  cases  above  narratedi 
are  comprehended  and  retaijied  without  difficulty,  and 
serve  to  suggest  the  principles  by  which  their  legt^ 
consequences  are  ascertained  and  adjusted:  and  if  & 
little  perseverance  in  frequently  referring  to  them,  b^ 
but  exhibited,  and  a  spirit  of  further  investigation 
cherished,  the  student  will,  it  may  be  safely  asserted^ 
reap  more  solid  instruction  from  a  month  of  such  lap? 
hour,  than  from  yearsof  solitary  reading,  orattendancQ 
on  the  most  learned  lectures  that  can  be  delivered^ 
The  daily  recurrence  of  such  instances  cannot  I 
to  put  him  into  working  trim,  to  stimulate  hi| 
energies  and  accelerate  the  rapidity  of  his  progresB, 
Scenes  such  as  these  are  calculated  to  enlist, 
certain  degree,  htsjedings — his  self-love — as  a  motivf 
and  stimulus  to  exertion.  He  is  anxious  to  acquit 
himself  well  in  the  sight  of  his  tutor  and  fellow  pupils 
Emulation  sets  an  edge  upon  his  attention,  and,  as  ij 
were,  glues  him  to  Ins  task.  He  feels  couscioufli 
besides,  that  he  has  entered  at  once  upon  the  speciei 
of  employment  that  will  occupy  him  throughout  lif^ 
that  he  is  every  hour  qualifying  himself  for  the  1 
discharge  of  it.  He  learns  law  by  using  it, — urn 
acquirit  enndo.  Theory  tiius  illuminates  practice;  ant 
practice,  in  return,  developes,  illustrates,  and  supports 
theory :  they  act  and  react  upon  each  other.     Thi« 
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judicious  intermijiture  of  speculative  and  practical 
(lufsuits,  will  infallibly  be  fouod  tlie  quickest  and 
liiirest  method  of  access  to  a  thorough  and  masterly 
knowledge  of  legal  science. 

"  1  may  venture  to  assert,"  says  Mr.  Starkie,  "  tliat 
there  is  nothing  which  more  effectually  facilitates  the 
study  of  the  taw,  than  the  constant  habit,  on  the  part 
of  the  student,  of  attempting  to  trace  and  reduce  what 
lie  Icams  by  reading  or  by  practice,  to  its  appropriate 
principle.  Cases  apparently  remote,  by  this  means 
are  made  to  illustrate  and  explain  each  other.  Every 
additional  acquisition  adds  strength  to  the  principle 
which  it  supports  and  illustrates ;  and  thtis  the  student 
becomes  armed  with  principles  and  conchisions  of 
important  and  constant  use  in  forensic  warfare,  and 
jKissesses  a  power,  from  the  united  support  of  a 
principle,  fortified  by  a  number  of  dependent  cases 
and  illustrations;  whilst  the  desultory,  non-digesting 
reader — the  man  of  indexes  mid  abridgments,  is  unable 
to  bear  in  his  mind  a  multiplicity  of,  to  him,  uncon- 
nected cases ;  and  could  he  recollect  them,  would  be 
unable  to  make  use  of  tliem,  if  he  failed  to  find  one 
exactly  suited  to  hia  purpose.  The  good  fortune  tn 
meet  with  a  ca^a  J\tlly  in  point,  is  not  very  frequent 
— not  williout  the  voluminous  digests  of  the  still  more 
voluminous  reports,  which,  having  increased  to  an 
enormous  extent,  are  still  further  increasing  in  a 
fearful  ratio.  A  case  seemingly  m  point,  is  not  to  be 
relied  on  without  danger,  wEiea  it  is  considered,  liow 
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frequently  nice  distinctions  are  resorted  to,  as  an 
(.'xpedient  for  attaining  justice;  and  that,  somedmesi' 
bv  a  bolder  course,  tlie  precedent  is  condemned,  and 
overruled  as  untenable  •." 

No  one  can  have  devoted  himself  to  tbe  perusal  of 
our  early  legal  writers — our  Cokes  and  Plowdens — 
witbont  discovering  an  amazing  accuracy,  extent,  and-, 
profundity  of  knowledge  which  may  be  in  vain  looked 
for  in  modern  days.  How  was  it  obtained  ?  Where 
were  then  the  elementary  treatises  upon — ihesynthe- 
tical  compendia  of  law,  with  which  our  times  are  so 
prolific,  atid  on  which  now  so  much  reliance  is  placed  ?. 
Where  then  a  Blackstone,  a  Woodeson,  a  Sullivan, 
a  Fearne,  a  Watkins,  a  Sugden.  a  Preston,  a  Selwyn, 
a  Starkie,  a  Phillips,  a  Burton,  a  Wynne,  a  Chitty  ? 
Littleton  may  be  said  to  have  been  "  alone  in  his 
glory  !"  It  was  the  incessant  and  systematic  study 
individual  cases  alone,  both  oral  and  written— cons taul 
attendance  on  the  courts,  and  perasal  of  the  reports- 
that  then  conduced  to  tbe  formation  of  legal  greatness. 
Our  "  fathers  in  the  law  "  acted  entirely  in  the  spirit 
of  the  philosopher  whose  sentiments  have  been 
already  quoted  in  this  Chapter— *7/ej/  felt  that  it  was 
"  impossible  to  establish  solid  general  principles, 
without  the  previous  shidr/  of  partieulnrs"  that  it  W 
"necessary  to  BEOIK  with  tbe  examination  of  individu: 
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objects  and  individual  events  *:"  which  is  precisely 
the  point  for  which  we  are  now  so  anxiously  con- 
tending. But  do  we  wish  presumptuously  to  under- 
value the  numerous  admirable  elementary  works — 
the  treatises,  abridgments,  and  digests  produced  by 
modern  learning — by  those  who  are  now  so  success- 
fully ^^  labouring  to  systematise  what  the  experience 
of  our  ancestors  has  collected,  and  to  unite  it  with 
more  simplicity  and  clearness  f  ?  "  By  no  means ;  we 
wish  rather  to  enhance  the  value  of  such  works  a 
thousand  fold — to  secure  their  thorough  appreciation — 
to  enable  their  readers  to  do  them  far  ampler  justice 
that  they  now  receive.  Prepared  as  they  will  be  by 
such  a  mode  of  procedure  as  is  here  recommended, 
Blackstone's  Commentaries, — Coke  upon  Littleton, 
will  seem  "a  new  book ;"  every  page,  every  line 
even,  will  be  luminous  with  a  meaning  which  before 
was  hidden  from  their  eyes.  The  factcannot  be  too 
frequently  adverted  to,  it  cannot  be  too  anxiously 
borne  in  mind  by  the  student,  that  but  a  short  vvter- 
vol  elapses  between  his  acquisition  and  use  of  legal 
knowledge ;  that  if  he  chooses  to  devote — say  a  year 
or  two,  to  the  formal  and  systematic  study  of  abstract 

*  Ante,  page  229. 

t  Sir  James  Mackintoah — ^The  author  has  been  informed  that 
Mr.  Justice  Bayley,  however,  clarum  et  venerabUe  nomen — in  advis- 
ing a  student  as  to  his  course  of  procedure,  earnestly  deprecated 
the  perusal  of  treatises  of  any  kind,  however  able.  "  Read  the 
cases  for  yourself,''  said  he,  "  and  attend  to  the  application  of 
them  in  practice.'* 
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principles, — however  well  he  may  snceeed  in  liis 
labours,  lie  must  necessarily  retard  liis  acqnisition  of 
tliose  habits  of  menial  exercise,  of  tbat  species  of 
practical  knowledge,  wliich  alone  can  warrant  him  in 
undertaking,  on  his  own  account,  and  unaided  responsi- 
bility, the  active  duties  of  the  profession.  Let  him  also 
bear  in  mind  tlial  it  is  pre-supposed  he  will  engage 
with  a  tutor,  who,  pursues  a  daily  course  of  coRse- 
ruiive  reading,  commenting  as  he  goes  on,  and  by  all 
means  in  his  power  connecting  its  topics  with  the  actual 
business  of  his  chamber:  a  system,  this,  which  i« 
rapidly  gaining  ground.  The  author  does  not  hesitate 
to  avow  his  opinion,  that  that  student  is  blind  indeerl 
to  his  own  interests,  who  would  enter,  in  tlie  firsr 
instance,  at  any  pleader's  cliarabers,  where  such  pre- 
lections are  dispensed  with. 

Surely,  however,  no  more  need  be  said  to  convince 
the  reader  of  the  great  advantages  attending  the 
adoption  of  the  mode  here  pointed  out  for  commencing 
his  legal  career.  Does  he  wish  to  read  connectedly, 
and  with  effect?  His  experienced  tutor  is  reading 
with  him.  Does  he  wish  to  pursue  his  researclies  into 
obscure  subjects  ?  A  library  is  at  hand — in  tlie  very 
room  in  which  he  is  sitting — by  the  aid  of  which,  and 
the  occasional  assistance  of  hb  tutor,  all  doubts  may 
be  satisfactorily  cleared  up.  His  learning  is  conti- 
nually stirred  and  freshened  by  conversation  with  hi* 
preceptor,  and  discussions  with  his  fellow-pupils. 
<{  practice,"  says  Mr.  Ritso,  "  of  discussing 
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verbally  has  its  peculiar  advantages;  the  information 
which  is  to  be  had  from  any  written  commentary, 
liowever  explicit  or  circumstantial,  is  by  no  means  to 
be  9o  speedily  acquired,  nor  is  it  so  likely  to  be 
retained  iu  the  memory,  as  that  which  is  commu- 
nicated by  word  of  mouth,  and  made  the  subject  of 
discussion  between  man  and  man  *." 

Hear,  also,  the  words  of  a  consummate  teacher- 
Lord  Coke:  "  In  truth,  hearing,  reading,  conference, 
meditation,  and  recordation  are  necessary,  I  confess, 
to  the  knowledge  of  the  common  law ;  because  it 
consisteth  upon  so  many  and  almost  infinite  parti- 
culars :  but  an  orderly  obsert-ation  in  writing  is  most 
requisite  of  them  all;  for  reading  n-ithout  bearing,  is 
dark  and  irksome ;  and  hearing  without  reading,  is 
slippery  and  uncertain:  neither  of  tliem,  truly,  yields 
seasonable  fruit,  witliont  conference,  nor  both  of  them, 
vith  conference,  without  meditation  and  recordation: 
nor  any  of  tliem  together  without  due  and  orderly 
observation.  Scribe  sapieiit'tam  tempore  vaaiitatig  tucB, 
nith  Solomon  f." 

"  But,"  may  whisper  some,  "  is  not  ibis  a  very 
nil  philosophical  mode  of  applying  to  the  study  of  the 
Lilkw— thus  to  perplex,  embarrass,  and  discourage  the 
^ro  with  the  tiie  of  forma  and  the  hasty  application  of 
principles  of  which  he  is  entirely  ignorant — is  it  not 

most  precarious  and  unsatisfactory  method  of  pick- 
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ing  up  points  of  law?"  No  such  thing— as  every 
practical  lawyer,  however  eminent,  will  testify.  The 
author  Lopes  he  is  as  fully  aware  as  any  one  can  be, 
of  the  necessity  of  a  thorough  and  comprehensive 
knowledge  of  the  elements  of  a.  science.  He  has 
well  considered  the  sentiments  of  Lord  Chancellor 
Fortes  cue. 

"  Whoever  desires  to  get  a  competent  understanding 
in  any  faculty  or  science,  must,  by  all  means,  be  well 
instructed  in  the  principles;  for  by  reasoning  from 
the  principles  which  are  universally  acknowledged 
and  uncontested,  we  arrive,  al  length,  at  the  final 
causes  of  things :  so  that  whoever  is  ignorant  of  these 
three — the  principles,  causes,  and  elements  of  any 
science—must  needs  be  fatally  ignorant  of  the  science 
itself.  On  the  other  hand,  when  these  are  known, 
the  science  itself  is  known  too — at  least,  in  general, 
and  in  the  main,  though  not  distinctly  and  com- 
pletely "." 

And  the  opinion  of  tlie  learned  Mr,  M'atkins — 
"  A  general  outline  the  mind  can  easily  embrace, 
and  the  general  principles  of  law  it  can  easily  re- 
member. When  acquainted  with  a  whole,  we  may 
discern  the  symmetry  of  the  parts;  but  an  insulated 
position  will  appear  arbitrary,  and  its  connexion  will 
not  be  seen.  As  difficulties  arise,  or  new  matter 
presents  itself,  a  general  principle  will  afford  us  a 

*  De  L*ud.  Leg.  Aug.  c.  8. 
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rallying  point,  and  we  shall  find  ourselves  possessed 
of  premises  from  wliicli  we  may  argue  *." 

"  There  b,  I  am  persuaded,"  says,  again,  Mr.  Starkle, 
"  no  doctrine  which  can  be  more  beneficially,  and 
consequently,  which  ought  to  be  more  frequently  and 
zealously  inculcated,  than  the  necessity  of  a  eom'ani 
rrfrrence  to  prmciple ;  whether  the  object  be  the 
acquisition  of  legal  knowledge,  the  successful  appli- 
cation of  that  knowledge  in  practice,  either  to  the 
explanation  and  illustration  of  the  existing  law  ;  or  to 
the  improvement  of  the  law,  by  tlie  removing  of 
anomalies,  or  repairing  tlie  ravages  which  time,  that 
maximus  innovator,  never  fails  to  make,  even  in  the 
most  perfect  of  human  institutions  f."  To  these 
sentiments  the  author  most  implicitly  subscribes;  and 
ventures  to  assert  that  the  method  of  procedure  above 
suggested,  will  be  found  the  most  rational,  speedy, 
and  effectual,  for  attaining  the  desired  ohjecl — a 
thorough,  practical,  and  systematic  knowledge  of 
legal  science.  By  all  means,  student,  get  tliis  inti- 
mate acquaintance  with  "  principles,  causes,  and 
elements" — this  "general  outline  "^ — these  ''general 
principles;"  but, .if  you  wish  to  get  them  early,  long 
to  hold  tliem  fast,  and  turn  them  to  good  account 
— seek  them  aa  above  directed;  "  deduce  them  "  in 
Lord  Coke's  language,  "  from  an  infinite  variety  of 


•  Prinrlple«  of  ConvryMicinn. — Intrml. 

t  latniil.  Uct.  Inner  Temple.     L*-g,  Ex.  »ol 


254 


MOW  THE  COMMON  LAW  PL'PIL 


particulars ;"  for,  to  retur  once  more  to  Dugald 
Stewart,  "  it  is  in  this  way  only  tbat  we  can  expect 
to  arrive  at  general  principles  wliicli  may  be  safely 
relied  on,  as  guides  to  tLe  knowledge  of  particular 
trutlis:  and  unless  our  principles  admit  of  such  a 
practical  application,  however  beautiful  tliey  may 
appear  in  theory,  they  are  of  far  less  value  than  tlia 
limited  acquisitions  of  the  vulgar." 

With  respect  to  attendance  on  a  course  of  lectures, 
the  author  has  but  little  in  this  place  to  add,  further 
than  to  refer  tlie  reader  back  to  pages  8  &  9,  where  will 
be  found  some  observations  on  the  subject,  corroborated 
by  quotations  from  Dr.  Johnson,  Dr,  Copleston,  and 
Dr.  Parr.  Ue  cannot  help  expressing  his  opinioni 
with  all  due  deference  to  that  of  other  and  abler 
persons,  that  it  is  a  mere  loss  of  time  to  commawt 
legal  studies  by  attending  a  course  of  lectures,  how- 
ever masterly — howeier  useful  as  an  auxiliary  source 
of  instruction  ;  that  these  are  of  but  little  practical 
utility  at  any  stage  of  his  studies,  to  a  pupil  who  has 
the  opportunity  of  attending  at  a  pleader's  or  barrister's 
cliamhers,  with  such  daily  prelections  as  we  liave  been 
speaking  of,  and  access  to  a  good  library.  He  haa 
known  several  who,  however  sanguine  at  the  first» 
have  regretted  the  time  and  labour  bestowed  upon 
lectures.  There  are  so  many  excellent  treatises  on 
every  leading  head  of  law — they  are,  in  general,  so 
accurately  digested  and  arranged,  as  to  supersede  alto- 
gether the  necessarily  hasty  summaries  of  the  most  able 
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lecturers  *,  It  is  in  the  introductory  lecture  alone, 
generally  speaking,  that  any  allusion  is  made  to  the 
manner  in  which  the  student  should  apply  himself  to 
the  study  of  the  law ;  and  all  the  remainder  of  the 
course  is  devoted  to  the  epitomising  of  various  heads 
of  law — subjects  so  abstruse  often  and  complicated  as 
to  render  it  utterly  impossible  for  any  but  an  expert 
short-hand  writer,  and  one  familiar,  too,  with  technical 
terms,  to  follow  the  lecturer  with  anything  like  compe- 
tent accuracy.  But  in  the  great  majority  of  instances, 
how  liable  are  the  hearers  to  catch  at  wrong  notions 
— wholly  to  misunderstand  the  drift  and  tendency  of 
what  is  uttered  !  Only  think  of  the  following  fearful 
summary  of  the  topics  discussed  in  a  single  lecture 
of  Mr.  Amos !  It  is  extracted  from  the  authorised 
published  copy. 

*'  Corporeal,  Incorporeal,  and  Derelict  Property ;  Blackstone's  Classi- 
fication ;  Property  why  called  Incorporeal ;  Corporeal  Profits  and 
Incorporeal  Property ;  Modes  of  transferring  Property ;  Livery 
of  Seisin ;  Statute  of  Frauds ;  Uses  ;  Effect  of  Stat.  Hen.  VIII. ; 
Springing  and  Shifting  Uses  ;  Transfer  by  Deed  ;  Effect  of 
Delivery  ;  Statutes  requiring  Signature  contrasted  with  the  Com- 
mon Law  ;  Authorities  respecting  Execution  of  Deeds  collected  ; 
Escrows ;  Antiquities  of  Deeds  ;  Maddox's  Formulare  ;  Spel- 
man'8  Posthuma  ;  Hicke*s  Dissertation  ;  Fortescue  De  Laudibus  ; 
Antiquities  respecting  Witnesses  to  Deeds ;  Saxon  Deeds ;  Things 
in  Livery  and  in  Grant ;  Easements  and  Interests  in  Land ;  Opera 
Tickets ;  Fisheries ;  Drains ;   Seizure  in  Demesne ;   Derelict  Pro- 

*  Far,  very  far,  be  from  the  author  any  desire,  or  attempt,  to 
undervalue  the  labours  of  the  distinguished  gentlemen  who  have 
been,  and  are  at  present  engaged  in  the  delivery  of  law  lectures — a 
Starkie,  Austin,  and  Amos,  or  any  similarly  employed  —  whose 
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ptrly. ;  Oncupanty -.  Ruoning  Wsler;  Public  Property:  Right  1 
Fish,  and  Shells  in  Sea ;  In  A.rmB  of  Sea  ;  On  Shore  of  Sea ;  Hale 
DeJiireMaris;Fn!eFisbery,  Several  Fishery,  Common  of  Fiflbery: 
Right  of  Towing;  Of  Gleaning ;  Of  Batliing;  Treasure-lrove 
Waif;  AneedDte  respecting  Trcasore-trove ;  Foreign  Codes  re- 
■pecCing  Public  Rights ;  Royai  lUgbts  in  Unclaimed  Property, 
Wr«kj  Royal  Fish;  Game;  Free  Warren;  Chace;  Swana  ;  Pq)j- 
aian  Library;  Btutardi'  EffeclB ;  Maritime  Accretions;  To»ji 
nf  Hastings ;  IJncobishtre  Co^bbI  ;  Maousrript  Treatiae,  temp. 
Elizab." 

Another  lecture  is  headed  thus  :  — 

■■  Real  and  PeraOBal  Property  ;  Terms  for  Years ;  Deritalion  of  (hr 
term  '  Chattel ;'  Diversity  of  Sitnatinns  between  Tenant  fnr 
Years  and  Tenant  for  Life  or  in  Fee  ;  Causes  of  thia  Diilerence ; 
Changes"  effected  by  31  Hen.  VIU.  t  15  ;  History  of  the  Action 
of  Ejectment ;  LimitatioBS  bj  way  of  Eiecnlory  Devise;  Doctrine 
of  Uses ;  Duke  of  Norfolk's  Case ;  Mr.  Butler's  Note  on  that 
Case;  Feame'a  Essay  on  Eiecatory  Devises;  Leasehold  Qualifi- 
cation to  kill  Game ;  lo  lieconie  Jurors ;  Repeal  of  the  Declaration 
of  Rights,  by  Mr.  Peel's  Jury  Act ;  Wife's  Right  of  Survivorship 
to  Chattels  Real ;  Writ  uf  Elegit ;  Eifect  of  this  Writ  upon  TrntI 
Estates;  liability  of  Real  Proptrty  to  aatisfy  Debts;  Lands  of 
Bankrupts;  Estates  by  Statute  Merchant,  Statute  Stsple  and 
Elegit ;  Devises  for  Payment  of  Debts;  Presentations  of  Advow. 
sons;  Ancient  Principles  u[ion  which  Diatincdons  between  Real 
and  Personal  Estates  are  founded ;  Feudal  System ;  Different 
Senses  of  the  word  Freehold." 

It  is  not  impijssihlc  that  the  lecture  may  be  a  mere 
rifacciamento  of  a  sectioD  iii — for  instance — Bacon's 
Abridgment*,  which  its  deliverer,  often   a  man   in 


learning  and  reputation  confer  hooour  on 
exhibit  the  valuable  fruits  of  their  research  and  experienci 
which  will  be  bcjt  appreeinted,  however,  by  those  who 
btghuting,  but  cousiderahly  adiianced  in  their  legal  career. 
*   Oui:  uf  Mr,  Aiuua's  is  uiauifeillj  such. 
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IMi^iderable  practice,  may  not  have  had  time  to  J 
ODmmodnte  to  iLe  varied  capabilities  and  acquire- 1 
lent  of  learners,  or  scientifically  interweave  into  it  I 
alterations  subsequently  effected  by  statutes  aiid  I 
^ions.  Supposing,  however,  the  lecture  to  be  I 
Bexcoptionubic,   how  few  are  the  pupils  who  give  1 

e  attention  to  it— who  attempt,  or  are  aile  to  follow 
Ite  lecturer — to  connect  each  lecture  with  the  pre- 
iding — to  take  copious  and  accurate  notes,  and  work 
tan   out   in  private   reading .'      How   great  are   the 
nptations  to  idleness  and  irregularity,  arising  out  | 
f  a  promiscuous  intercourse  with  numerocis  fellow-  [ 
Opils  !      What  a  disparity   between    their   tastes,  J 
dents,  aaguirements,   pursuits,    and    objects!      Mr. 

las  himself  drawji  a  lively  picture  of  the  dif- I 
eulties  to  be  encountered  by  one  undertaking  thisJ 
Bee.  \ 

"  Tlie  person  undertaking  to  lecture  law  students, 
uids  under  circumstances  which  lecturers  on  other 
ibjects  have  rarely  to  encounter.     Each  student  is 
;erested  almost  exclusively  in   that  circumscribed 
tge  of  legal  knowledge,  which  he  is  likely  to  have 
casion    for,  when    he    practises  for  himself.     And 
ynce  it  happens  that  what  wilt  keep  the  eyes  of  one  J 
ident  broadest  awake,  will  set  the  eyes  of  another  1 
[dent   fast    asleep.      Again,  there   is  found   every^ 
ftade  of  disparity  in  the  acquirements  of  pupils,  to 
ly  nothing  of  their  abilities.      Some  have  yet  to 
n  the  veriest  elements  of  law,  others  want  only 
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ftonie  finishing  touches  to  their  educatioD.  In  tlu« 
difference,  they  may  be  compared  to  vessels  in  a  AmI, 
where  tlie  swiftest  sailers  are  always  on  tlie  point  of 
upbraiding  tlie  delay  of  their  commodore ;  and  tbs 
glower  are  always  apprehensire  of  being  left  behind. 
Again,  the  law  student  lias,  most  probablvi  been 
engaged  during  the  day  in  some  kind  of  legal  pursuit 
or  another;  he  comes  witb  a  full  stomach  of  law,  aiui 
is,  therefore,  not  a  little  dainty  about  his  food.  He 
comes,  also,  of  an  evening,  when  not  very  unfre- 
quently,  from  very  natural  causes,  bis  spirits  invite 
him  rather  more  to  occupations  of  an  alleffro  tlian  of  a 
pertieroso  kind  •." 

Tiie  author  begs  to  add  that  he  has  spared  no 
pains  to  gather  the  sentiments  on  this  subject  of  tlnM 
whose  learning,  rank,  and  experience,  enhance  the 
value  of  their  opinions — and  has  found  them  almost 
uniformly  in  accordance  with  those  which  he  ^^^'< 
ventured  to  advance  in  the  foregoing  pages.  He 
has  also  made  a  point  of  attending  several  law-le«- 
lurea—  all  of  them  intrinsically  excellent, — witli  a  riew 
to  the  correction  or  corroboration  of  his  views  on  the 
subject;  and  conversed  with  several  students  who  have 
assured  him  that  they  were  much  disappointed  with 
tiie  system. 

Nor  is  the  author  partial  to  the  practice  ocoa^onally 
resorted  to,  of  \'i6iting  an  attorney's  office  for  »x 
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wnths  or  a  year,  before  commendnff  with  a  pleader. 
^  Tliat  informntion  of  the  most  valuable  kind^ — ^the 
practical  working  of  the  law  in  all  its  departments — 
may  be  obtained  in  these  quarters,  is  indisputable. 
The  short  period,  however,  usually  allotted  to  such  a 
visit  necessarily  precludes  the  possibility  of  materially 
benefiting  a  student,  entering  in  total  ignorance  of 
tbe  busiuess  tliere  transacted.  Considerable  advan- 
tage would  undoubtedly  result  from  a  six  mouths' 
attendunce  in  the  office  of  an  attorney  in  respectable 
business,  afler  a  year  or  two''s  study  in  a  pleader's 
chambers ;  as  he  would  by  that  time  be  enabled  to 
r  comprehend  quickly  the  drift  of  all  that  was  passing 
■tefore  him,  and  direct  Ids  attention  to  those  points 
P^hich  he  had  found  elsewhere  most  difficult  to  be 
thoroughly  understood.  He  would  then  see  the  prac- 
tice, of  which  he  had  before  only  read  and  heard :  and 
teeing  would  be,  understand!  t)g.  He  would  not  easily 
forget  the  time  and  mode  of  conducting  the  different 
stages  of  a  suit,  with  ail  its  formal  preliminaries, 
incidents,  and  consequences,  who  had  himself  been 
i  in  conducting  them ;  who  had  witnessed  the 
nous  effects  of  negligence  and  erroneous  practice.  A 
y's  insight  into  the  actual  management  of  an  action — 
(  filing  or  delivering,  declarations,  pleas,  replications, 
;  of  compelling,  or  obtaining  time  for,  pleading; 
r  preparing  for  trial,  signing  judgment,  and  issuing 
izecution  ;  of  arresting  judgment,  writs  of  error,  &c. ; 
f  the  various  practice  of  summonses,  orders,  rules. 
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8ic. — will  convey  a  far  more  distinct  and  lively  nution 
of-these  matters,  than  could  be  obtained  by  mere  cur- 
sory reference,  however  frequent,  to  the  books  of  prac- 
tice. An  intelligent  common-law  clerk  will  be  an 
excellent  instructor  in  all  tliese  matters ;  more  espe- 
cially at  tbe  present  time,  when  sucii  incessant  alter- 
ations  are  taking  place,  as  render  tbe  acqiiisitioa  uf 
the  knowledge  of  practice  almost  impossible,  except 
to  one  who  is  actually  engaged  in  it  from  morning  tu 
night. 

It  is,  lastly,  a  question  frequently  asked,  whether 
the  common-law  pupil  slioutd  commence  his  legal 
education  by  a  six  or  twelvemonth's  sojourn  in  the 
chambers  of  a  Conveyancer.  The  author  is  of  opi- 
nion decidedly  in  the  negative.  Such  a  period  is  too 
short  for  any  one,  especially  if  wholly  ignorant  of 
legal  subjecU,  and  unversed  in  legal  thinkings,  tu 
make  any  sensible,  available  progress  in  the  study  of 
real-property  law.  The  scanty  knowledge  to  be 
acquired  under  such  circiunstances  in  six  or  even 
twelve  months,  is  likely  to  be  soon  forgotten  in  the 
hurry  and  anxiety  of  special  pleading — of  tbe  varied 
and  minute  technical  learning  to  which  he  must  then 
apply  himself,  which  will  not  bring  into  play  hb  con- 
veyancing acquirements,  for  at  least  twelve  months- 
What  occasional  need  be  may  have  of  such  know- 
ledge in  actions  of  ejectment,  replevin,  trespass  tu 
realty,  and  for  rent,  &c.  can  be  easily  supplied,  for 
the  present,  by  the  perusal,  under  his  tutor's  superin- 
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mdeiice,  of  the  second  volume  of  Bluckstorie's  Com- 
nentary,  Watkins  on  Conveyancing',  and  the  various 
ftarticles  on  "  Landlord  and  Tenant,"  to  be  found  in 
Pthe  ordinary  text-books.      He  will  soon  perceive  the 
necessity,   the   very   great  advantages,   of  a   sound 
knowledge  of  the  law  of  real  property ;  and  cannot 
take  a  more  prudent  step  than  to  spend  six  months  in 
B  conveyancer's  chambers  after  completing  bis  course 
of  pleading.     He  will  then  bring  to  the  task  a  well- 
^disciplined  mind ;  experience  will  have  tauglit  him 
^■vliich  are  to  him  tlie  subjects  of  greatest  practical  g 
^Baportance:  and  he  will,  in  short,  be  better  able 
^Htroil   himself  of  a   conveyancer's   instructions.     He 
Biril],  for  instance,  pay  particular  attention  to  the  con- 
Vfetructiun  and  elucidation  of  those  instruments  which 
oftenest  become   the   subjects  of  litigation;  ao  that 
when  hereafter  they  come  under  his  notice,  he  may 
not  be  confused  or  misled  by   tlieir  multifarious  and 
^iBtricate  contents.     It  ts  a  step,  however,  not  very 
^uently  taken  by  the  young  pleader— who,  if  duly 
Centive  to  wliat  is  passing  about  bim,  generally  con- 
vives to  pick  up  sufficient  conveyancing  for  his  pui^-I 
,  &om  tlie  exigencies  of  practice,  and  a  perusal  ^ 
if  the  standard  works  on  that  branch  of  law  to  which 
8  attention  is  perpetually  called. 
There  is  a  very  striking  and  important  observation 
lo  be  found  in  Dugald  Stewart's  "  Philot*ophy,"  which 
tends  to  illustrate  and  conlirm  the  general  view  con- 
tained in  this  chapter: — 
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"  I  have  heard  h  observed,  lliat  those  who  have 
risen  to  the  greatest  eminence  in  the  profession  of 
law,  have  been,  in  general,  such  as  had  at  Jirst  an 
aversion  to  the  studff*.  The  reason  probably  is,  tliat 
to  a  mind  fond  of  general  principles,  every  study 
must  be  at  first  disgusting,  which  presents  to  it  a 
chaos  of  facts  apparently  unconnected  with  eaeli 
other.  But  this  love  of  arrangement,  if  united  with 
persevering  industry,  will  at  last  conquer  every 
difEculty,— will  introduce  order  into  what  seemed, 
on  a  superficial  view,  a  mass  of  confusion,  and  reduce 
the  dry  and  uninteresting  detail  of  positive  statutes  into 
a  system  comparatively  luminous  and  beautiful  f." 

The  author  repeats,  in  conclusion,  his  convictioo, 
that  when  a  man  has  determined  upon  commencing 
tlie  study  of  the  Comnson  Law,  especially  with  a 
view  to  practising  under  the  Bar,  the  sooner  he  gets. 


*  "  The  Bnme  remark  occurs  iu  s  letter  &om  Mr.  Gr«j  to 
friend  Mr.  West.  '  In  tlie  stud;  of  Uw  ttie  labour  is  long,  ■nd  tbr 
eleiueute  dry  and  unintereBtio); ;  nor  was  eter  aay  body  {ttpedally 
those  that  afleriitaT'la  taade  a  figure  tn  U)  unused,  or  even  not  dis- 
gusted Nt  the  beginning.' 

"  •  The  lamona  uidquary,  Spelman  (sBys  Mr.  Burte),  though  no 
man  nia  better  formed  for  the  moat  laborianB  pursuits,  in  the  begin- 
ning deserted  the  study  qf  the  laws  in  despair — though  he  returned 
to  it  again,  when  a  more  eonlinncd  age.  and  a  strong  desire  of 
knowledge,  enabled  him  to  wreatle  with  erery  difficulty.' — Fragment 
on  the  History  of  the  laws  of  England,  Burke's  Works,  vol,  i 
p.  553  (Svo.  Ed.)  "—JdiUndii  to  vol.  ]il  >•/  Stefarl'a  Philoaophi/ 
a/the  Human  Afind.p.  4?5  (Sth  Ed.). 

t  Philosophy,  Tol.  i.  p.  475  <6th  Ed,). 
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SO  to  speak,  into  harness — the  sooner  he  enters  upon 
the  practical  details  of  business — the  earlier  he  begins 
to  habituate  himself  to  the  rigorous  exercise  of  his 
faculties,  the  better.  If  his  industry  be  steady  and 
well-directed,  he  will  quickly  gain  that  confidence  in 
his  own  resources,  that  familiarity  with  the  doctrines 
and  practice  of  the  law,  which  will  ensure  his  safe 
and  rapid  progress.  Supposing  him,  then,  to  have 
arrived  at  such  a  decision,  it  is  hoped  that  the  brief 
outline  of  the  system  of  special  pleading  contained 
in  the  ensuing  chapter,  will  distinctly  apprise  him 
of  the  nature  of  the  arduous  and  responsible  depart- 
ment to  which  he  has  devoted  himself. 


CHAPTER    IX. 


SPECIAL  PLEADING— ITS  HISTORY,  CHARACTER,  AND 
EXCELLENCE  EXAMINED  AND   ILLUSTRATED. 


The  term  "  Special  Pleading "  to  uon-professional 
persons  imports,  in  the  strict  sense  of  the  words,  an 
^'  art  and  mystery  ;"  and  nothing  can  be  more  amusing 
than  their  efforts  to  interpret  it  All  barristers  are 
"pleaders,"  it  is  said — i.e.,  they  ^^ plead'*  their 
clients'  causes :  but  some  causes  are  so  specially  diffi- 
cult and  important,  as  to  require  the  employment 
of  men  of  a  higher  stamp  and  rarer  quality,  and  are, 
consequently,  intrusted  only  to  "  special  pleaders." 
Thus,  in  such  a  view  of  the  case,  the  leading  special 
pleaders  of  the  present  day,  are  the  Attorney  and 
Solicitor-General,  (Pollock  and  FoUett,)  Mr.  Ser- 
jeant Wilde,  and  Sir  John  Campbell.  A  notion  of  this 
kind  it  was  that — literally  and  truly — brought  the 
author  of  this  work  to  London,  under  the  written 
advice  *  of  some  friends,  with  the  intention  of  com- 
mencing the  study  of  special  pleading  in  the  chambers 

*  Now  lying  before  the  author. 
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of  the  celebrated  Mb.  Beougham  !  Dtdctus  enim  est, 
lliought  he,  petere  funtes,  quam  ieclari  rivulos.  On 
informing  a  respectable  solicitor,  to  whom  the  author 
was  the  same  day  introduced,  of  the  grievous  disap- 
pointment he  had  that  morning  experienced  in  finding 
that  Mr.  Brougham  did  not  take  pupils,  he  laughed 
heartily.  He  was  requested  to  say,  if  tliere  really 
existed  such  a  thing  as  special  pleading — where  was 
It  to  be  learned — wlio   taught  it?      He  mentioned 

Mr.  A ,   Mr.  B ,   Mr.  C ,  and   several 

others,  as  all  "  excellent  men," — persons,  however, 
whose  names  the  author  had  never  heard  of — a  fact 
he  took  care  to  communicate  to  his  adviser. 

'*  And  yet,"  he  replied,  "  all  these  are  men  of  great, 
several  of  them  of  profound,  professional  learning — in 
large  practice,  and  whose  chambers  are  crowded  with 
pupib.  I'liese  are  the  men  whom  we  solicitors  con- 
sult in  all  our  difficuUies;  who  direct  the  whole 
management  of  the  most  important  causes,  till  they 
are  brought  before  a  jury;  and  who  are  suddenly 
seen  occupying  distinguished  stadons  in  open  court — 
filling  eminent  offices— and  shortly  afterwards  seated 
upon  the  Bench,  The  law  of  a  case  has  all  been 
exliaustt'd,  or,  at  least,  keenly  scrutinised  and  con- 
tested, in  these  men's  chambers,  long  before  the 
causes  come  into  court,  for  trial — whether  matters  of 
&ct,  for  the  decision  of  the  jury,  or  of  law  for  the 
judges:" — and,  in  short,  sufBcient  was  said  to  send 
lk»  BuUior,  the  next  morning,  by  ten  o'clock,  to  the 
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cliambers  of  a  gentleman  in  considerable  practice,  i 
a  pleader;  where,  having  duly  deposited  tiie  homy 
rnriuni,  he  determined  upon  abstracting  as  mud 
information  as  his  wits,  and  hia  pleader's  instruction 
and  practice,  would  allow  of  within  a  twelvemonth. 

But  what  is  this  '  special  pleading,'  inquires  tba 
reader? — A  few  words  will  suffice  to  give  a  genen 
notion  of  this  great  section  of  English  jurisprudence. 

WTioever  undertakes  to  administer  justice  betweei 
disputing  parties,  must,  of  course, listen  fairly  to  botly 
in  order  that  he  may  be  enabled  so  to  acquaint  him 
self  with  the  merits  of  the  case, — the  real  points  of 
the  controversy.  But  now  comes  the  great  question— 
how  ought  the  litigants  to  state  their  case  ?  Verballyj 
or  in  writing? — Ought  they  to  be  allowed  the  utmost 
possible  latitude,  to  be  at  liberty  incessantly  to  inte 
rupt  one  another,  to  introduce  into  their  respective 
statements  whatever  topics  whim,  passion,  or  i 
interest  may  suggest — perpetually  to  vary  the  ground^ 
of  the  contest?  What  must  be  the  state  of  the  societyj; 
and  what  the  character  of  the  courts  of  judicature,  thai 
could  tolerate  such  interminable  and  unseemly  wrangi 
ling? — Yet  are  there,  even  in  the  present  day,  boti 
in  this  country  and  elsewhere,  persons  who  s 
contend  for  such  a  method  of  litigation !  Suppose) 
however,  we  advance  a  step  towards  a  more  reason' 
able  state  of  things,  by  making  each  party  state  I 
case  alternately,  and  unintL>rruptedly :  to  say  nothing 
of  the  time  that  must  be  wasted — are  the  great  bulk 
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IF  litigants  really  capable  of  performing  such  a  task — 
of  doing  justice  to  tbemsdves  9 

"  Many  individuals,*"  says  Mr.  Cliitty,  in  his  excel- 
lent little  tract  lately  publislied,  "as  regards  plead- 
ing, will  be  found,  who  insist  that  prescribed  rules 
are  wholly  unnecessary,  and  that  if  parties  were 
uushackled,  tliey  would  naturally  more  intelligibly 
HtftBte  their  causes  of  complaint  or  grounds  of  defence, 
^^BBit  in  wliat  is  indiscriminately  termed  tlie  present 
^Vjargon  of  pleading.'  But  kvould  it  be  so  ?  E.\pe- 
^■ricnce  has  established  that,  in  all  countries,  though  a 
^fcw  educated  persons  might  be  abie  to  make  a  lucid 
statement,  yet  with  the  great  mass  of  litigants,  it 
would  be  far  otherwise.  Even  in  ordinary  conver- 
sation, how  few  persons  are  clear  and  concise  in  their 
narratives,  how  many  are  found  to  intermingle  facts 
with  arguments,  and  to  rely  on  immaterial  points,  so 
as  to  render  tlieir  statements  almost  unintelligible? 
Some  will  be  much  too  prolix  and  diffuse,  whilst 
others  will  proceed  as  if  their  liearers  were  already 
in  full  possession  of  the  facts,  and  will  omit  the  com- 
munication nf  perliaps  the  most  important  circum- 
stances. And  few,  indeed,  will  observe  any  logical 
order  in  their  statements,  even  of  simple  facta :  and 
if  in  such  narratives  perspicuity  be  not  evinced,  how 
great  would  be  the  confusion,  if  there  were  no  rules 
affecting  the  description  of  complicated  legal  rights  to 
personal  and  real  property,  the  varieties  of  which,  in 
'  B  progress  of  society,  have  become  almost  innume- 
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rable*?"  Suppose,  then,  each  party  permitted  tlim 
to  undertake,  in  liis  own  way,  the  statement  of  1: 
own  case :  wliat  if  it  should  turn  out  that  their  multi- 
farious  assertions  and  denials  were  directed  to  diffh' 
rent  matters — tliat  one,  or,  perhaps,  both  of  them,  alco) 
^etlier  mistook  the  real  questions  at  issue?  What  n 
to  be  doue  in  such  a  case  as  this  ?  Can  the  court  pr» 
tend  to  proceed,  under  such  circumstances,  to  a  decK 
sion  ?  What  is  to  be  decided  ?  Would  either  party 
abide  by  such  a  dedsion  ? — where  would  be  the  end 
of  aU  this? 

Three  methods  of  obviating  these  difficuldea  hafi 
been  adopted  by  different  systems  of  judicature.  On» 
requires  each  party  privately  to  review  the  conflicting 
statements,  and  select  from  them  the  points  for  deci- 
sion, in  order  to  ascertain  and  provide  the  requisite 
evidence — imposing,  at  the  same  time,  upon  the  judge, 
the  corresponding  duty  of  examining,  for  his  own 
information,  the  various  allegations,  and  seeing  how  J 
they  are  borne  out  by  tlie  evidence  "  as  a  matter  of  I 
private  discretion — neither  the  court,  nor  the  parliea,  I 
having  any  public  exposition  of  the  point  in  contr(^l 
versy  to  guide  them— judging  of  it  upon  retrospectivtl 

•  Concise  View  of  PI.  pp.  8-9.     "  Even  in  the  interior  of  oor 

immense  lerritarji  in  India,  thejhave  tung  founil  il  eueatial  to  hue 
their  regulu-  pleBden,  there  c»Ued  '  Vakfelt.'  " — lb.  p.  9 ;— «ad 
•ee  the  yerj  intereiting  uid  learned  note  of  Mr.  Snjeuit  Stephen, 
tricing  "  (he  use  of  prafeBeionai  plenden  ur  advocates,  unong  tame 
of  the  coutinontal  naliwni,  to  a  period  Mtrcmdj  remote." — Plettd- 


n 


App.  [ 
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Inadon  of  the  pleadings  *."  The  Scottish  system 
of  judicature  adopts  another  course.  The  litigants 
kariiig  completed  their  respective  statements,  the 
court  itself,  alone,  undertakes  tlie  task  of  retrospective 
examination,  in  order  to  collect  and  adjust  the  true 
paints  in  <lLspute,  which  are  then  publicly  and  offici- 
ally promulgated,  previous  to  the  trial.  "  Under  these 
rival  plans  of  procedure,"  observes  Mr.  Stephen 
*'  hy  vlijch  tlie  statements  are  liilowed  to  be  made  at 
large,  it  becomes  necessary,  when  the  pleading  is  over, 
to  analyse  the  whole  mass  of  allegation,  and  to  effect, 
for  the  Jirat  time,  the  separation  of  the  undisputed 
and  immaterial  matter,  in  order  to  arrive  at  the  essen- 
tial question.  Tliis  operation  will  be  attended  with 
more  or  less  difficulty,  according  to  the  degree  of 
va^eness  or  prolixity  in  which  the  pleaders  have 
been  allowed  to  indulge.  It  will  always,  therefore, 
he  in  some  measure  doubtful,  or  a  point  for  conside- 
ration, to  what  extent,  and  in  what  exact  sense,  the 
allegations  on  one  side  are  disputed  on  the  other— 
and  also  to  what  ext«nt  tlie  law  relied  upon  by  one 
«f  the  parties,  is  controverted  by  his  adversary.  And 
■lias  difficulty,'  while  thus  inherent  in  the  mode  of 
proceeding,  will  be  often  aggravated,  and  present 
itself  in  a  more  serious  form  from  the  natural  ten- 
dency of  judicial  statements,  when  made  at  large,  to 
&ults  of  vagueness  and  prolixity.     For  where  the 
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pleaders  state  their  cases,  in  order  to  present  the 
materials  from  which  the  mind  of  the  judge  U  after- 
wards to  inform  itself  of  the  point  in  controversy, 
they  will,  of  course,  be  led  to  indulge  in  auch  amplifi 
cation  on  either  side,  as  may  put  the  ease  of  the  pait^ 
tieular  party  in  tlie  fullest  and  most  advantugec 
light,  and  to  propound  tlie  facts  in  such  form  as  in 
be  thought  most  impressive  or  convenient,  though  ft 
the  expense  of  clearness  or  precision  "." 

Now,  in  our  English  system,  a  very  different  c 
is  pursued.  Its  great  object  is  to  compel  the  partitA 
themselves  to  come  to  an  issue  ;  i.  e.,  "  so  to  plead,  as  t 
develop  some  question  (or  issue)  by  the  effect  of  iheb 
own  aUegatiom,  and  to  agree  upon  this  question  a 
point  for  decision  in  tlie  cause ; — thus  rendering  unne 
cessary  any  retrospective  operation  on  the  pleadiiigi 
for  ilie  purpose  of  ascertaining  the  matter  in  contro 
versy  f ."  By  this  means,  "  the  undisputed  or  imms 
terial  matter,  which  every  controversy  more  or  I 
involves,  is  cleared  aWai/  bt/  the  effect  of  the  pleaditH 
itself;  and,  therefore,  when  the  allegations  are  finished 
the  essential  matter  for  decision  necessarily  appears  J.' 
In  other  words,  our  courts  decline,  as  it  were,  to  huU 
for  a  needle  in  a  bushel  of  hay,  throwing  that  tas 
upon  those  who  dispute  (he  right  to  tlie  needle  whe 
found. 

"  I  consider  the  system  of  special  pleading,  wbid 


•  Sleph.  on  PI.  pp.  5U0-5O1.         t  Tb.  p.  ISa.        •  16.  p.  500. 


que 

F 


•evails  in  the  laws  of  Eogland,"  siud,  on  a  receot 
occasian,  that  great  judge,  Lord  Tenterden,  "  to  be 
founded  upon,  and  to  be  adapted  to,  the  peculiar  mode 
of  trial  established  in  this  country— the  trial  by 
JURV  :  and  that  its  object  Is  to  bring  the  case,  before 
trial,  to  a  simple,  and — aa  far  as  practicable — shigle 
qaestion  of  fact ;  whereby,  not  only  the  duties  of  the 
•y  may  be  more  easily  and  conveniently  dischai^ed. 
It  the  expense  to  be  incurred  by  the  suitors,  may 
'l>e  rendered  as  small  as  possible.  And  experience  haa 
abundantly  proved  that  both  these  objects  are  better 
attained  where  the  issues  and  matters  of  fact  to  he 
tried  are  narrowed  and  brought  to  a  point  by  the 
previous  proceedings  and  pleadings  on  the  record, 
than  where  the  matter  is  left  at  large  to  be  esta- 
blished by  proof,  eitlier  by  the  plaintiff  in  maintenance 
of  his  action,  or  by  the  defendant  in  resbting  the 

! claim  made  upon  liim*." 
1  The  origin  of  this  peculiar  and  admirable  system 
iitut  be  referred,  in  all  probability,  to  the  practice  of 
ORAL  pleading  f;  which,  as  it  was  universally  in  use 
among  the  early  judicatures^ ,  prevailed  in  this  country 
iu  the  reign  of  Henry  III.,  and  was  not  finally  aban- 
doned till  about  the  middle  of  the  reign  of  Edward  ill. 
The  contending  parties  appeared  actually  in  court, 
either  personally  or  by  tlieir  attorneys;  and  their  case 

urTwuterdeu.C  J..  Sclby  cBBrdoa*,  3  B.  &  Adol  |i.  IK. 
K  a  mirioui  apecimeii  frum  the  Yeor  Buulta,  vf  otnA  vote 
ujing  in  the  Appendix. 
f  X  Slrph.  uD  PI.,  p.  31,  A{<|).  note  7  {2aA  ecL), 
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was  Stated  vivd  voce  in  the  presence  and  onder  the 
superintendence  of  tlie  judges,  who  compelled  the 
parties  "  so  to  manage  their  alternate  allegations,  as 
at  length  to  arrive  at  some  specific  point  or  matlet 
affirmed  on  the  one  side  and  denied  oq  the  other  *." 
This  speeific  point  was  called  "  the  issue"  (exitns— 
because  the  parties  were  at  the  end  of  their  pleait- 
ing  f),  and  was  of  two  kinda — qd  i§sue  in  la'w,  or  a» 
issue  in  j'act  % :  being  referred  for  decision,  in  llie 
former  case  to  the  judge,  in  the  latter  to  the  jury. 
Tliis  system  of  oral  pleading  was,  as  already  inti- 
mated, probably  discontinued  in  the  reign  of  Edward 
III.  What  may  be  termed  a  pap«rwar  was  intro- 
duced in  its  stead ;  I.  e.,  the  complaining  party. 
througli  the  medium  of  his  attorney  and  pleader,  in 
the  first  instance  vorites  the  statement  of  his  case,  and 


•  Steph.  on  PI.,  p.  32. 

t  An  time  i«,  when  both  the  partie*  join  npon  imneiTtiBt  thtt 
tbey  refer  to  a  trial,  to  make  an  end  of  the  plea  (i.  (.  suit), 
— Fmch'a  Law,  p.  39fi, 

"  Tbia  pbraee  of  ittue  occnn  at  tbc 
Year-books,  (i.  t.  1  Edward  II.)— but  the  author  h 
to  an  earlier  period.  In  aome  instance!,  the  expreaaion  '  itnrr  ifem- 
pler'  oecuTB ;  which  may  be  translated  '  Id  g*l  oul  of,'  or  '  jinitfe 
the  phading,'—and  clearly  marln  the  meaning  and  derivation  of  tb« 
term  iaiue.  In  the  reign  of  Edward  IV.,  wc  find  the  LAtio  ti 
thus  regolorly  defined  :  exilu»  idem  est  qvod  finit,  atie  dcfrminoili 
yfaoi/oniW.— Year-book.  21  Edw.  IV,  35.  It  is  olisenable  that  lb« 
parallel  word  fin  appears  to  hare  been  used,  is  the  same  aenae,  ti 
Normandy.  See  Comm.  de  Terr.,  lib.  ix.  o.  27." — Steph,  App. 
Note  (10). 

t  "  The  terns  '  I'ftua  in  tty,'  and  '  JMUir  tnfit,'  occor  aa  earif 
•«  the  third  year  of  Edw.  II.  See  the  YeMvbook,  3  Ed.  II.  S9."' 
—Steph.  App.  Note  (10). 
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•tends  it  for  a  written  answer,  to  the  attorney  and 
pleader  of  his  opponenL  Such,  in  a  word,  was,  and 
is  DOW,  the  "art  and  mystery"  of  "Special  Pleading;" 
Aucb  are  the  pro|)er  functions  of  "  Special  Pteadera  *." 

tit  will  not  require  much  reasoning  to  show,  that 
p  simplicily  was  far  outweighed  by  the  inconve- 
taces,  of  our  earlier  method  of  conducting  liti- 
gation; and  that  tlie  infinitely  more  numerous  and 
complicated  questions  arising  in  modern  times,  ren- 
dered imperative  the  adoption  of  a  much  more  deli- 
berate and  accurate  adjustment  of  the  matters  in 
<lispute.  Settled  forms  of  statement  were  gradually 
tducedf;   rules  calculated   to  ensure  precision. 


mmttodai 

^*W.  in 


F^u)  term  itaelf  his  occs^oned  no  little  nuiundcntsiidiDg. 
&  French — in  EngUdi,  plea — were  ancieatly  uaed  to  aignirT 
rail,  or  acHon.  VTLUe  lueil  in  lbi>  kubc  they  gave  rise,  reapec- 
tivcly.  lo  the  words  pleder  nnd  la  pleadt  of  vhkh  the  primerj 
niUDing  «Ui  Bccordiaglj,  to  filigaU,  bat  which,  in  the  later  Eagliih 
lair,  have  been  taken  in  the  more  liuiteJ  gense  of  hakiNo  alle- 
OATioH  IN  A  CACHE.  Hence  the  name  of  that  science  of  '  Pleads 
tug.'  10  which  thi«  work  relates.     This  variable  word,"  continues 

t Stephen.  "  ha«,  indeed,  still  another  and  more  popular  use, 
fting  the  foreiulc  mrgvme»l  in  a  cause  \  but  it  is  not  so 
Oyed  bf  the  profession." — Steph.onPL,  App.  note  (I),  2nd  ed. 
■*  PalinTaln.  *  *  Why,  if  yonr  poaitioD  is  true,  cannot  a  plain 
narrative  of  the  circanie lances  of  fact  be  sufficient  of  itself; 
■od  the  bare  sute  of  the  case  be  its  own  form  ?  Etinomut. — This 
fnlgbl  do  very  well  for  the  few  who  are  endowed  with  ancommon 
good  sense ;  but  it  is  not  the  easiest  and  most  direct  way  for  the 


IK>rd,  i 


y  thini 


i^orffii,  of  some  so 
D  art.    What  do  w 


e  the  coose- 


'  but  ■  eolleclion  of  cettun  rules  for  doing  any  thing  is  a 
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perspicuity,  and  otiier  important  objects,  were  froi 
time  to  time  prescribed  by  tite  judges  •,  wlio  requi 
a  rigid  adherence  to  them:  and  thus,  by  tbe  exp»'1 
Hence    of  centuries,    sperial    pleading  was    mouldedj 
into  a  science  — a  great  and  admirable  science- 
development  of  which  have  been  devoted  tlte  anzioid 
attentions  of  some  of  the  subtlest  intellects,  of  t 
most  learned  men    that  any  country    has   produced 
Consider  the  extniordinary  difficulties  ttirougli 
such  a  system  must  have  laboured  :   the  pleader  i 
each  party  straining  every  nerve, — resorting  to  1 
profound  est    stratagems — to    secure    liis    client 
advantage, — often    misleading    and    bewildering   : 
parties  concerned ; — the  scope  afforded,  for  this  par-- 
pose,  by  tbe  prodigious  variety  and  coniplesity  4 
legal  rights,  wrongs,  and  remedies  !     The  wonder  is. 
surely,  under  such  circumstances— not   that   such  a 
system  should  have  many  and  glaring  faults — that  it 
should  not  unfrequently  have  afforded  an  opportunity 
of  defeating  the  ends  of  justice,  but  that,  strugglin 
through  so  many  obstacles,  it  should  ever  have  bee! 
capable  of  reduction  to  a  science,  such  as  it  unquet 
tionably  is, — a  science,  too,  so  eminently  calculate 
to  answer  the  ends  of  distributive  justice,  as  ev« 
day's  practice  demonstrates  it  to  be.     It  certa 

t^a,  >_I  will  add,  too,  that  theie  fonns  are  I 

l>nii«it  ia  tfaeiDaelves,  thui  any  ooe  geDeriil  fDrin  cut  be. — Wjm 

Eun.  |ip.  19B.I9M. 
•  See  Steph.  an  PI.  Appendii,  Note  (:ia).    The  judges  ■ 
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,  DOT  ever  was,  and  probably  never  will  be,  a 
idar  system.  None  lias  ever  been  so  unsparingly, 
violently  abused.  Its  subtlety— its  complexity — 
I  fictions — its  delays— have  been  a  tliousand  times 
ecrated,  in  the  bitterest  terms:  but,  chiefly,  by 
lom  ?  By  those  of  the  public  who  fancy  themselves 
have  been  its  victims;  and  also  by  indolent  anil 
perficial  students.  It  is,  undoubtedly,  a  system  very 
Ecult  to  be  understood  and  appreciated :  and  so, 
rely,  are  logic,  metaphysics,  mathematics.  The 
eboical  tenns  '  colour,'  '  continuance,'  '  negative- 
cgnant,'  '  certainty  to  a  common  intent,'  '  absque 
i,'  'departure,'  'duplicity,'  'common  bar,'&c. &c., 
by  tlie  pleader,  ought  surely  to  be  no  more 
claimed  against  than  the  '  sub-contraries,'  '  sub- 
terns,'  'differentia,'  'non-distribution,'  '  enthy- 
jme,'  '  sorites,'  '  ostensive  reduction,'  &c.  &c.  of  the 
[ician,  or  the  technicalities  of  the  algebraist  or 
etaphysician*.  The  true  reason  why  07ie  science  is  so 
claimed  against  on  grounds  really  applicable  to  them 
is,   that  the   mysteries  of  special   pleading  /ire 


■^  Hj  loftdeailcal  re&den  will  excuse  mr  for  luggeitiiig,"  My* 
dutone,  "  that  tbe  tcnna  of  the  law  are  Doi  more  nnmn'oui, 
n  sneoulli,  or  more  difficult  to  be  cxpkinni  b;  ■  teacher,  thrm 
K  of  logic,  phydc*,  and  the  whole  circle  of  Ariatotle't  philoiopUy ; 
',  eren  of  the  politer  arti  of  srchi tincture,  uid  !<■  kindred  itodiei, 
be  ivience  of  rhetoric  itself.  Tbe  Uw,  therefore,  with  regard  lo 
lechnical  phnuei,  stands  upon  tbe  suae  footing  with  otber 
Bei,  and  requcati  only  the  aame  iadulgence." — J  Bla.  Com. 
,323. 
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brought  to  bear  directly  upon  the  actual  Imsiness  of  lift  i 
lliey  aSett  the  dearest  interests  of  men»— their  pro- 
perty, life,  and  character — "  coming  home  to  their 
very  businesses  and  bosoms." — "  Aa  few  individualu 
relish  physic,  although  it  may  restore  them  to  healtli, 
so  I  will  not  anticipate,"  says  Mr.  Chitty,  "  that  any 
one  will  be  enamoured  with  the  supposed  heautiej 
of  special  pleading,  or  indeed  any  other  part  of  the 
machinery  of  a  cause  antecedent  to  the  trial  of  their 
rights.  But  all  sensible  individuals  will  admit,  tliat 
as  physic  may  be  essential  for  the  cure  of  diseases  so 
are  legal  forms  essential  in  the  due  administration  of 
justice;  and  we  ought  to  be  satisfied,  provided  liii: 
most  salubrious  remedy  be  adopted  tn  the  one  case 
and  the  other*."  Special  pleading  b,  in  short,  a 
peculiarly  practical,  as  most  others  are  merely  specu- 
lative sciences.  Every  science  will  be  railed  against 
by  the  mass  of  mankind,  in  proportion  as  it  is  hostilely 
brought  home  to  them — especially  if,  as  in  the  case  of 
special  pleading,  they  are  compelled  to  resort  to  it  on 
all  occasions,  from  matters  the  most  minute  to  those 
the  most  momentous;  interfering,  as  it  does,  with 
their  most  selfish  interests,  calling  forth  every  feel- 
ing, every  passion,  that  can  excite  and  agitate  the 
human  breast.  If  algebra  and  geometry  were  but 
placed  in  the  situation  of  special  pleading,  they  would, 
no  doubt,  be  quite  as  vehemently  exclaimed  against; 
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geese  would  be  found  to  cackle  against  tbem,  as  now 
'■gainst  special  pleading — an  algebraist,  geometrician, 
and  pleader  would  be  equally  disliked  and  ridiculed*." 
Tliat,  in  the  lapse  of  ages,  abuses  crept  into  the 
science  of  pleading,  that  its  primitive  simplicity  of 
Kructure  and  true  objects  were  frequently  lost  sight 
of — that  some  of  its  learned,  ingenious,  but  sbort- 
nghted  professors  invested  it  in  a  needless  subtlety 
and  obscurity  f,  and  occasionally  expanded  it  into  a 
most  preposterous  prolixity,  cannot  be  dented.  These 
errors  and  defects,  however,  liave  been  grossly  ex- 
aggerated, by  those,  chiefly,  whose  impetuosity  and 
violence  would  overleap  all  the  barriers  imposed  by 
the  rules  and  orders  of  civilised  society,  between  them 
end  the  gratification  of  their  caprice  and  vindictive- 
!ss.  God  forbid,  however,  that  law  should  ever 
come  so  cheap  and  ready  of  access,  as  that  every 
CiMlish  and   \-ioletit  applicant  may  bare  instant  re- 


*  "  Do  70a,  Sir,"  uid  Dr.  Johnion,  (temlf,  to  a  tlmpleton  (rbo 
il  ibuiliiE  the  «tiidj  of  the  Ian — "  do  job,  Sir,  find  f&ult  with  that 
id}  whioh  it  the  last  effort  of  haman  iDlelligence,  acttng  v 
man  eiperUnce ! " 

f  "  Hero,"  laji  a  whimeit.'Bl,  iplenctic,  bat  lenmeil  a 
■pon  Latwjche't  Rrports,  "  bere  the  camiDoii  lanjer  mar  if"  l>< 
difienlt  it  ia  to  plead  either  a  enstoin  or  1  preacriptioD,  wttbont  a^ 
mtmj  cacrpllniii  to  it,  ai  there  are  wards  in  either  :  here  we  may  aoi 
wlial  artificial  fencing  there  ia  betveen  repiieationi  and  rejoiaden^ 
tm  an  end  It  pnl  to  the  itrife  by  tome  general  or  ipedal  demurrer— 
and  abundance  more  of  sach  eob-weli  Hubtletiea,  ipun  so  very  fine  by 
Ike  epiden  of  the  law,  that  onB  would  think  il  done  on  purpose  to 
lal  jnaiicp  tall  ih rough,"— Lutwycbe's  Rep.  by  W.  Neltiwn,  of  the 
LViddle  Temple.  Esq..  pref.  iv.  (iri8). 
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course  to  it,  flinging  "  fiic-brands,  arrows,  and  deatL" 
all  around  him.  Rather,  surely,  would  a  sober  and 
mtional  member  of  society,  applaud  tbe  bouiidacie^ 
which  our  laws  have  erected — would  look  indulgeiHiy 
upon  the  necessary  imperfectiuns  of  such  a  systein. 
joining  in  the  eloquent  and  philosophic  language  of 
Sir  James  Mackintosh — 

"  There  is  not,  in  my  opinion,  in  the  whole  com- 
pass of  human  affairs,  so  noble  a  spectacle  as  ibut 
which  ia  displayed  in  the  progress  of  jurisprudence, 
where  we  may  contemplate  the  cautious  and  un- 
wearied exertions  of  a  succession  of  wise  men  through 
a  long  course  of  ages,  withdrawing  every  ease  an  H 
arises  from  the  dangerous  pmcer  of  discretion,  anil 
subjecting  it  to  inflexible  rules;  extending  the  domi- 
nion of  justice  and  reason,  and  gradually  contracting, 
within  the  narrowest  possible  limits,  the  domaiu  of 
brutal  force  and  arbitrary  will  *." 

it  may  be  safely  said  that  those  have  been  the 
warmest  panegyrists  of  special  pleading,  who  have 
been  best  acquainted  with  its  principles  and  delaik. 
Hear  the  venerable  Littleton  ! 

"  Know,  my  son,  that  it  is  one  of  the  most  honour- 
able, laudable,  und  profitable  things  in  our  law  to  have 
the  science  of  well  pleading,  in  actions  reals  aiid 
personals;  and  therefore  I  counsaile  thee  especially  to 
employ  thy  courage  and  care  to  iearne  thisf." 

•  DiacQurse  ou  the  Study  of  tbe  Law  of  Nature  and  Nilions,  p.  5F. 
+  Tenarea,  5  WM.     Mr.  Diiwes  mys  of  this  passage,  ''  this  i»  un- 
aunrerabU ;  aud  the  cditur  ipeuks  from  min}'  years'  ei|ierience.'' 
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His  illustrious  commentator,  Lord  Coke,  loses  iio 
Opportunity  of  lauding  it. 

'  Good  pleadiug  is  L/ipis  Lydius — .tbe  touehstoue 
of  the  true  sense  and  knowledge  of  the  common  law." 
'  Usual  pleading  is  the  sure  oracle  of  the  law."  "  One 
of  the  best  arguments,  or  proofe  in  law,  is  drawn  from 
flie  right  entries,  or  course  of  pleading ;  for  the 
law  itself  speaketh  by  good  pleading— and  therefore 
Littleton  here  saith  '  it  is  proved  by  the  pleading,' 
flu:. —as  if  pleading  were  ipaius  legis  viva  vox  *." 

The  celebrated  Sir  William  Jones  speaks  of  it  in 
the  following  terms  of  elegant  eulogy. 

'•'  The  science  of  special  pleading  is  an  excellent 
logic;  it  is  admirably  calculated  for  the  purpose  of 
analysing  a  cause — of  extracting,  tike  the  roots  of  an 
equation,  the  three  points  in  dispute,  and  referring 
tiiem,  wilh  all  imaginable  distinctness,  to  the  court  or 
jury.  It  is  reducible  to  the  strictest  rules  of  pure 
dialectics,  and  tends  to  fix  the  attention,  give  a  habit 
f  reasoning  closely,  quicken  the  apprehension,  and 
invigorate  the  understanding  f ." 

'  The  substantial  rules  of  pleading,"  says  Lord 
"Mansfield,  *'  are  founded  in  strong  sense,  and  in  the 
boundestand  closest  li^ic;  and  so  appear,  when  well 
Understood  and  explained;    though,  by  being  mis- 


10  Co.  Rpp,  ZS  b.  i  2  Co.  GB  >.  i  lb.  54  «. ;  3  Co.  9  a,  j  Lin. 
170:  Co.Liti.  115b. 
+  Pretator;  Ducourse  to  th«  SpeechM  of  lueut.— Worki,  <ol.  iv. 
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understood,  and  misapplied,  they  are  often  made  use 
of  as  instraments  of  chicane  •.■"  "  I  have  heard  ii 
remarked  by  a  gentleman  alike  distinguished  by  his 
philosophical  and  professional  attaJaments,"  says  Dr. 
Woodeson,  alluding,  probably,  to  the  distinguislieil 
indindual  whose  sentiments  have  been  already  quoted 
(Sir  W,  Jones).  "  that  he  thought  special  pleading  was 
the  best  logic  in  the  world,  next  to  mathematics  f." 
And  let  it  not  be  imagined  that  this  eulogium  is  now 
no  longer  just.  It  is  far  more  so  than  ever,  since  the 
recent  rules  have  reduced  pleadings  to  a  perilous 
degree  of  compression  and  exactitude. 

To  these  high  authorities — selected  out  of  a  "cloiiil 
of  witnesses,"  may  be  added  that  of  Mr.  Ritso. 

"  Special  pleading,"  he  observes,  "  is,  in  fact,  only 
another  name  for  that  sort  of  logical  discussion  of  the 
subject  of  complaint,  or  controversy,  which  enables 
the  court  and  the  jury  to  discover  at  one  view  the 
number  and  nature  of  the  precise  points  in  dispute, 
upon  which  the  parties  are  at  issue.  That  we  have 
usually,  indeed,  so  much  seeming  obscurity  to  contend 
with — at  least  upon  our  commencement  of  this  course 
of  study,  is  a  natural  consequence,  not  of  tlie  want  of 
evidence  in  things,  but  of  tlie  defect  of  preparation  in 
ourselves ;  and  more  particularly  of  our  not  being 
conversant  in  the  meaning  of  tlie  terms  of  art  which 
experience  has  shown  to  be  necessary  for  the  sake  of 
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certainty,  brevity,  aad  convenient  precision."  "  Tlie 
science  of  special  pleading  is  not  more  difficult  to  be 
explained  by  a  teacher,  than  the  science  of  rhetoric 
itself.  Havinff  succeeded  m  fairly  and  distinctly 
tmderstandinff  the  terms  of  art,  we  are  enabled  to 
perceive,  in  a  short  lime,  and  with  very  little  labour, 
that  the  various  doctrines  and  rules  of  pleading  are 
demonstrable  upon  the  principles  on  which  tliey  were 
originally  suggested,  of  plain  reason,  and  common 
intendment ;  and  tliat  they  have  usually  no  further 
authority  in  practice,  than  in  proportion  as  tUey  are 
calculated  to  promote  the  ends  of  substantial  justice, 
whether  by  guarding  against  surprise,  by  preventing 
confusion,  by  saving  time  to  the  court  and  jury,  or 
by  defeating  the  subterfuges  of  the  dishonest  disputant, 
and  compelling  him  to  come  to  an  issue  upon  the 
precise  points  in  issue  between  the  parties  •-" 

Practically,  then,  what  is  pleading?  The  statement, 
in  logical  and  legal  form,  of  the  facts  constituting^ 
tlie  plaintifTs  cause  of  action,  and  the  defendant's 
ground  of  defence — the  formal  mode  of  alleging  that 
oti  tlie  record,  which  would  be  the  support  or  the 
defence  of  the  party,  in  cndencet-     "  It  is  one  of 

•  Inlrod.  &c.  p.  IM. 

t  Sm  I  Cbllt.  n,  244  (5lh  rd.)  "  By  pleading."  Myi  Wjmne,  i 
"  I  (hill  undcratuid  the  entire  itTocture  of  >  record ;  comprehending 
M  ttcU  the  pkiDliir*  riDBC  of  dentod,  ROitcd  (o  the  nilnre  of  the 
letion  and  the  circumslancee  of  hia  case,  at  the  proper  anawer  of  the 
illrfendant  (o  dritroy  Ibat  demand  :  with  the  Bubeequent  stepa  ariaing 
from  thein,  till  tb«  record  U  bronght  to  some  iiaiie,  either  of  law  or 
fjict."— Eumiiuna.  p.  198. 
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the  first  prinnples  of  pleading,"  saya  Mr.  Justice 
BuUer,  "Uiat  there  is  occadon  to  state  only  Fachj, 
whicli  must  be  done  for  tlie  purpose  of  informing  the 
court  (whose  duty  it  is  to  declare  the  lam  arising  upuu 
tliose  facta),  and  of  apprising  the  opposite  party  of  what 
is  meant  to  be  proved,  in  order  to  give  liim  an  oppot* 
tunity  to  answer  or  traverse  it*."  The  pleadings 
are,  in  short,  a  series  of  alternate  assertions  aiid 
denials — all  superfluous  and  irrelevant  matter  being 
thrown  ofT  at  each  stage  of  this  exLaustive  process, 
as  it  may  be  termed,  IJll  the  exact  point  of  difference, 
— the  very  apple  of  disuord — is  developed.  There  is 
no  room,  in  this  exquisite  system,  for  confusion,  for 
excitement,  for  exaggeration,  for  misrepresentation, 
or  concealment.  Whatever  be  the  ct asperating 
circumstances  attending  the  cause  of  action,  the  state- 
ments of  each  party  must  be  given  and  adjusted  with 
all  the  frigid  precision  and  method  of  a  mathematical 
demonstration— tlie  sole  end  being. 


-e  iniqua. 

Let  US  take  a  familiar  instance.  Let  us  suppose 
that  a  landlord  and  his  tenant  have  got  to  high  words 
about  some  broken  windows.  They  cannot  settle 
their  dispute  together,  and  therefore  apply   to  the 

•  Doug.  ISil.  And  lee  the  observations  of  Lord  Chief  JiistiM 
Dc  Grrr,  Cowp.  682,  6S3.  For  ui  inleresting  Bccoaut  of  ibe  ori^n 
and  progresi  of  pleading,  lee  Rcove's  History  of  the  Common  I.«w, 
vol,  iii,  p.  424,  and  Hale's  Hietory  of  the  Common  Un-,  p.  173; 
and  for  a  brief  and  clear  outline  of  the  |ireseiil  system,  see  Woode- 
aon-s  Lectiirfs,  Lect.  xliv. 
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law  to  settle  it  for  them.  Let  us  but  imagine  each  of 
them  to  be  blessed  with  the  rare  faculty  of  coming  to 
the  point— of  stating  his  case  in  a  plain  straight- 
forward way,  and  'tis  the  easiest  and  pleasantest  thing 
possible.  Come  forward,  then,  landlord  and  tenant, 
and  tell  us  all  that  is  in  your  hearts  ! 

Landlord, — I  let  that  man  a  house  for  seven  years, 
and  he  agreed  to  leave  it  in  good  repair  when  the  time 
was  up.  He  has  left  the  premises,  however,  with 
twelve  broken  windows ;  for  which  I  demand  3/. 

Tenant, — I  own  I  left  the  windows  broken,  but 
my  landlord  Jbrffave  me,  by  this  deed  here  [of  release]. 

Landlord, — That  deed  is  mere  waste  paper ;  being 
obtained  from  me  by  duress  [t.  e,  illegal  constraint]. 

Tenant, — It  was  given  voluntarily ;  and  I  will  go 
before  a  jury  upon  it. 

Landlord, — So  will  I. 

Therefore,  let  a  jury  come,  says  the  court,  to  try 
this  matter  between  the  parties. 

Here  is  a  ^^  round  unvarnished  tale  ! "  Here  is 
short  work  for  the  jury  *  !     Are  not  these  two  most 

*  The  foUowing  curious  specimen  of  pleadings  among  the  Lom- 
bardt^  as  presenred  in  a  compilation  of  undoubted  authenticity 
(Steph.  App.  note  (40),)  may  be  said  to  exhibit  the  utmost  degree 
of  brerity  imaginable : — 

**  M. — Petre^  te  appellat  Martinus,  quod  tu  malo  online  (i.  e. 
inju$te)  tenes  terram  in  tali  loco  positam. 

P. — Ula  terra  mea  propria  est  per  successionem  patris  mei. 

M, — Non  debes  ei  succedere,  quia  habuit  te  ex  sui  ancill^. 

P. — ^Vere— sed  fecit  eam  widerbora  (i  e.  liheram)  sicut  est  edictum, 
et  tulit  ad  uxorem. 
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exemplary  disputants?  Here  is  no  intennixture  of 
law  with  fact — no  irrelevant  matter— no  prevarication 
— no  concealment  or  exaggeration  !  Let  us  now, 
however,  put  the  matter  into  the  hands  of  the  law ; 
let  us  envelope  the  facts  in  the  mystical  forms  of 
pleading — and  see  wiiat  is  the  esact  nature  of  its 
operation  upon  them.  The  landlord  goes,  in  the 
first  instance,  to  his  attorney,  and  tells  him  the  fiicts 
in  his  own  way.  The  attorney  reduces  his  state- 
ments into  writing,  and  sends  them  as  "  instructions  " 
to  his  pleader,  to  put  them  into  due  legal  form  ;  t.  e. 
to  state  all  the  necessary  facts,  and  no  more,  in  the 
precise  and  settled  language  of  the  law— and  who  is 
said,  in  doing  this,  to  draw  the  declaration,  i.e.  the 
plaintiff's  "  statement  of  his  cause  of  action — of  tlie 
nature  and  tjuality  of  his  case."  It  commences  thus — 
"  In  the  Common  Pleas. 

"  On  the  1st  day  of  January,  1835. 
Middlesex  to  wit. — A,  B.  complains  of  C.  D.,  who 

—  Approbet  ila,  aut  nmitUt." — Leg.  Longob.  ap.  Mur.  Leg. 
LiuCpraD.  lib.  ti.  53. 

One  other  initaace  maj  be  given,  Tcrj  timilar.  in  lubject,  to  that 
in  the  tern. 

••  M. — Petre,  te  appellat  Martinua,  qDod  tn  tenee  malo  online 
lemm  in  tali  loco. 

P. — Ipsa  terra  roes  propria  ast,  per  chartau  ijuam  tu  mihi  feciiti — 
pt  ecFG  chirtain. 

,M Ego  feci  iitam  cbartam,  aed  per  Tlrtutem  (i.  e.  rin). 

P.—Soa  teeuti. 

Jll, — Tis  ri  probsre  ? 

P. — Volo. — Tadiale  pugaam." 

These  were  the  pleadings  of  tlif  harlmroiu  Lambard*  I 
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s  been  summoned  to  answer  him  in  an  action  of 
tovemat." 

It  goes  on  to  state  that  a  lease  was  made  between 
the  parties  (offering  it  to  the  court  to  inspect) ;  from 
which  tlie  pleader  selects  all  that  is  necessary  for  hta  I 
purpose,  t,  e.  the  terms  of  the  letting  to  the  tenant^ 
■n<i  hb  "covenant"  to  repair.  So  much  for  the 
lease.     He  then  states  shortly,  that  the  tenant  entered 

—into  the  prembes,  and  continued  there  till  the  end  of 
&e  term  ;  that  the  landlord  did  all  that  he  agreed  to 
I,  but  not  so  the  tenant ;  for  he  quitted  the  premises, 
Uid  left  the  windows  broken  :  so  not  having  kept  his 
wvenant,  and  having  occasioned  damage  to  the  land- 
lord, to  the  amount  of  10^.,  *'  and  therefore  he  brings 
Buit,"  &c.* 

Now  could  the  pleader  state  less,  need  he  state 

_more,  than  this?  What  has  he  done  but  mention 
Ae  parties  appealing  to  the  court,  the  contract  they 
ntered  into,  the  breach  of  that  contract,  and  the 
qjury  thereby  occasioned  ?  Let  it  be  borne  in 
■uid  that  the  pariiet   tkemaelves  may   be   so   well 


*  "  £l  indt  produeil  mlatn"  [a  ■cquendo].  This  fann  WM 
originaUf  lUod  Co  ligniFy  the  wiIdcbscs,  or  foUoaen  (lectorei),  of  tha  I 
pUintiS ;  for  in  former  timctt  the  Ibw  would  not  put  tbe  defeotlutt  I 
to  the  troable  of  uuni-riDg  the  charge,  till  ihe  plsiutiff  bad  made  ont 
at  kait  a  probabli  ra«e  -,  but  tbe  actosl  production  of  tbe  "  ■ait," 
— the  lecta, — or  followers,  ia  now  anttqunted,  Iboogh  the  fonn  of  it 
•til]  coDtiDuei."  See  :t  BU.  Com.  2U5  ;  Gilb.  C.  P.  48  ;  Stqib.  on 
,  PL  ira  (2nd  cd.)  ;  1  ChiCt.  PI.  452. 15^  (Stb  od,). 
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ucquiunted  wilL  tlie  whole  Iraosaction,  as  to  require 
little  or  no  recital  of  circumstances ;  but  how  is  u 
third  parly,  an  utter  stranger,  to  be  put  on  a  fooling 
willi  them,  in  order  to  decide  fairly  i"  "  For,"  to 
a<lopt  tlie  language  of  an  elegant  writer,  '*  in  suing, 
cither  for  a  right  detained,  or  a  wrong  committed,  the 
plaintiff  is  to  recover  by  his  own  strength,  and  not 
by  the  defendant's  weakness.  And  if,  in  point  of 
prudence,  ns  Well  as  justice,  be  ought  to  demand  no 
mure  than  be  can  prove  ;  in  point  of  general  conve- 
nience, be  ought  to  demand  it  with  that  certainty 
and  precision,  which  may  enable  the  defendant  to 
answer  the  demand — and  a  third  person,  an  entire 
stranger  to  botli,  sitting  in  a  court  of  justice,  to 
judge  between  them.  This,  I  take  it,  is  the  essence 
of  a  '  declaration,'  in  the  abstract ;  it  is  commoii 
to  every  form,  and  without  which  no  form  of  a 
declaration  is  perfect.  And  though  the  wisdom  of 
the  law  has  invented  different  forms  of  actions  for  the 
recovery  of  different  rights,  you  will  find  that  the 
substantial  part  of  any  <  declaration '  is,  as  to  its 
great  outlines,  what  any  person  of  good  sense  would 
most  probably  put  together  in  a  demand  of  tliat 
nature  *."  In  short,  as  observed  by  Lord  Chief 
Justice  De  Grey  and  Mr.  Justice  Buller,  the  great 
object  and  use  of  pleadings  are  the  appropriate  state- 
ment otjacts,  as  contra-distinguished  from  the  state- 

*  Wjnne'i  Eunomus,  p.  1K8. 
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ment  of  mere  argument  or  legal  deduction,  conclusion, 
or  result;  in  order  that  the  adversary  may  be  fully 
informed  what  facts  are  intended  to  be  relied  upon 
by  Lis  opponent,  and  thereby  have  an  opportunity 
either  to  traverse  or  deny  the  plaintiff's  allegations, 
or  to  state  such  new  facts  as  lie  may  consider  will 
constitute  the  best  answer ;  and  be  prepared  voith 
evidence  either  to  contradict  the  plaintiff's,  or  support 
liis  own  allegations  :  in  order,  also,  that  the  court  and 
judge,  on  tlie  trial,  may  be  explicitly  informed  of  the 
material  tacts,  and  enabled  properly  to  direct  the  jury 
which  facts  are,  or  are  not,  material  for  them  to 
consider  and  determine  upon,  before  they  find  their 
verdict ;  and,  finally,  to  enable  tlie  ,ju^ge  to  declare  to 
the  jury  the  Icffal  rights  of  the  parties  arising  upon  such 
facts — supposing  the  jury  to  find  that  such  facU  exist. 
In  otiier  words,  the  use  of  pleading  is,  to  state  sucli 
material  facts  upon  the  record,  as  may  plainly  bring 
tlie  merits  of  the  case  into  question  before  the  jury  *. 
To  proceed,  however.  This  declaration  is  presently 
laid  before  the  defendant's  pleader,  who  must  do  one 
of  two  tilings :  either  object  to  the  legal  suffidency  of 
the  declaration,  for  error,  either  formal  or  substantial, 
apparent  on  the  face  of  it,  or  answer  the  charge  by 
rnntter  of  ia,cU  In  the  first  case  he  is  said  to  demur; 
in  the  second  to  plead.  He  scrutinises  the  document 
narrowly;  and  if  he  find  it  inaccurately  framed,  or 


288 


SPECIAL    PLEADI> 


that  tLe  facts  stated  themselves  afford  no  grouud  offl 
action,  he   says,  simply,   "  This   declaration  is  not 
sufficient  in  law  *."     If,  however,  he  can  discover  nfra 
flaw  in  it,  he  turns  to  the  statement  of  facts  laid  beforsl 
him  on  the  part  of  the  defendant,  to  see  whether  haj 
can  frame  out  of  them  a  pita — i.  e.,   "  an  answer  0 
fact"     He  has  still  the  opportunity  of  fighting  ( 
the  merits  of  the  case,  by  resorting  to  a  plea  "  ii 
abatement,"  as  it  is  called — a  dilatory  plea,  whickj 
has  the  effect  only  of  defeating  that  particular  actiooi  J 
without  impugning  the  right  of  action  itself: 
all  policy  and  order,"  says  an  old  judge,   "  instruct  I 
man  first  to  skirmish  and  practise  some  slight  defeat^ 
before  he  join  battle,  bo  we  begin  first  with  plea 
to  the  jurisdiction,  then  to  the  person,  then  to  I 
writ,  then  to  the  action  itself  f."   Suppose,  for  instancf 
the  plaintiff  has  commenced  in  one  of  the  courts  a 
Westminster,  an  action,  the  exclusive  cogmifoux  n 
which  belongs  to  some  other  court — the  defendaM 
*'  will  plead  to  the  jurisdiction."     Suppose,  aga 
the  defendant  can  prove  eitlier  the  plaintiff  or  himself  u 
be  an  alien  enemy  that  personal  disability  he 


•  Reg.  Gen.  HU.  T.  4  Will.  4.  R.  14.     "  A  Amumw  [from 
Latin  dtmorari,  or  Fimcb  demorrer,  '  to  wait,  or  *ta]r']  tanporti 
according  to  its  etymology,  that  tbc  party  olyecting  aiU  net  fit 
witb  tbe  pleading,  became  no  sufficieut  atalemcnt  bas  been  m«lB  it 
the  Dtber  aide ;  but  will  wait  the  judgment  of  the  Court,  « 
is  bound  to  answer."— Steph.  on  PI.  p.  (A. 

See  Tonna  of  demurrer  in  [he  Appendix. 

\  Colt  and  Gloier  v.  Bishop  of  Coventry  and  Litchfield,  Hobart? 
Rep.  IM. 
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■|>lea(l "  in  abatement  * 
>  Mm,  jointly  with  i 


lOtll. 


u-joinder,  he  will  plead 
e  of  thes 


suppose  the  lea* 
;r  person,  this  1 
'in  abatement ■]-. 


If,  how- 


supply  liim  with  matter  of 
preliminary  and  temporary  defence,  he  has  nothing 
for  it,  but  to  address  himself  to  the  merits  of  the 
case — which  he  must  approach  in  the  most  direct  and 
Mnequivocal  manner  possible.  He  must  adopt  what 
lia  called  a  "  percmplart/  plea," — a  plea  in  Bab, — a 
<  aubstantial  and  conclusive  answer  to  the  action. 
Such  a  plea  "  must  either  deny  all,  or  gnme  essential 
part  of  the  averments  of  fact  in  the  declaraCiou ;  or, 
admitting  them  to  be  true,  allege  new  facts,  which 
obviate  or  repel  their  legal  effect.  In  the  first  case, 
the  defendant  is  said  to  traverse — [i.  e.,  to  deny, 
by  way  of  express  contradiction,  in  terms  of  the  alle- 
^tion  traversed] — the  matter  of  the  declaration ;  in 
the  latter,  to  confess,  and  avoid  it.  Pleas  in  Bar 
are  consequently  divided  into  those  by  way  of  tra- 
verse, and  those  by  way  of  confession  and  avoidance  J." 
The  following  tabular  view  of  Pleas  in  Bar  to  actions 
of  covenant,  will  give  the  reader  a  clear  notion  of 
the  scheme  of  such  defences : — 

*  Hu  defence  ia  pleadable  iu  Sar  as  veil  ui  in  Bbaleiiienl. 
t  See  speeimene  of  Pleas  in  Abetement  ia  the  Appendii. 
t  Sleph.  p.  75. — "  Di/ence,  in  its  true  legal  «eiue,  signifies,  not  ■ 
jnatifioatian,  proteclioD,  or  guird,  whiirh  ii  now  itt  popnlu  lignifi. 
cation,  bat  merel;  an  oppoiing,  or  dtrual  (from  the  Frrnch  verb 
'  defender'),  of  the  tnilb  or  validil;  of  the  compliiut.  It  i>  the 
eonleitalio  lilU  of  the  d'illam  ;  «  general  assertion  thnt  the  plaintiff 
D  ground  of  action ;  which  assertion  is  afterwardB  extended 
d  in  his  plea."— See  3  Bis.  Com.  pp.  296-7. 


SPECIAI.    PLEADING- 


DEFBKCBS  TO  ACTIONS  ON  CONTRACTS  UNDES  SEAL 


'III. — No  deed  Id  fact  mnde,  or  that  it  wu  delircnd  M 

2ndly.—Deed  invalid. 

III. — Defendant's  ineapadtj  to  contrciit. 

Iiil, — Infuicy. 
2ndls, — Lunac)'. 
3rrf/j,— CoTerlare. 
ilhli/, — Duress  [the  case  put  in  the  !««]. 
2ndli/. — Illegalit  J  of  conuderatioD,  or  contrut. 

iriUg Deed  obtained  bj  ■  fraud,  &c, 

tlhlji, — Contract,  impoiublo  to  perform. 
Ardl]/ — Admitting  that  tbe  deed  was  originallj  Talid.  ti 
If  ptr/ormunn. 

!\tl — ErasDte,  ulteratiOD,  8ic. 
2ndlg. — Deed  become  impontlble  lo'pctfM 
Srrflji. illepd  to  perfonn. 
4/A/y.  — PUintiff'a     non-performuce  of 
condition  precedent. 
SlUji.— JVon  Damn\ficaluii.ao  amuil.  KC- 
Ithii/. — PerfonniticB  in  porauanci!  of  the  deed. 
J  1 1(. — SiAvil  ad  rUrm. 
X  2ndlg. — Perforauuice,  &c. 


— Diutulit}  of  the  plalDtitr  to  sue. 
[  li/.— Alien  enemj. 
j  2iuf/j>  —Outlaw. 

(  3rrf/y.— Buukrupt,  iiiBol»ent  debtor,  ftc 
2..%.— Defendant  not  liable. 

(  III. — A  certificnted  bankrupt. 
{  2nillg. — An  iiisolrent  debtor. 
Srdig.—Cvae  of  action  diichai^. 

(Ill, — B;  payment  poit  Jien. 
2nrf)y. —  ,.  accord  and  Batiefactlon. 
Srdly. —  ,.  foreign  attachment. 
ilhig, —  „  tender. 
5lhlg, —  „  BrbitcBmenC. 
6lfili/, —  „  former  recotery. 
Tlhlg.—  „  releaae. 

Blhlg—  „  atatute  of  limiutiaiu   [3  *  ' 
■W.  4,  0.  i2,  i  3], 
|,9tUv.—  ,.  SetoB. 
ithlg. — Flew  oj  (uiecuton,  heira,  deviaeee,  &c,  &a.  * 


•  See  1  Chiit.  PL  p.  505  [5th  ed]. 


ITS    HISTORY    AND    CHARACTEH.  291 

Our  tenant  cannot,  however,  deny  lliat  he  executed 
fte  lease  containing  such  a  covenant  as  is  set  forth 
I  the  declaration — or   that  he   has   been   guilty  of 
ich  a  breach  of  the  covenant  as  is  there  alleged; 
is   therefore  unable  to  traverse.     Can  lie   then 
sad  by  way  of  confession   and   avoidance  ? — i.  e., 
litting  every  thing  ui  the  declaration,  bring  forward 
0  matter  to  nullify  its  effect  i*    Yea — for  the  plaintiff 
has  discharged  him  from  all  liability,  by  a  deed  of 
release,  the  substance  of  which  he  sets  forth  in  liis 
blfllea,  and  concludes  by  saying  that  he  is   "  ready  to 
B-lferify"  what  he  says.     This  is  immediately  delivered 
■    to  the  plaintiff's  pleader,  accompanied  with  a  state- 
ment, on  the  part  of  the  plaintiff,  of  the  circumstances 
under  which  tliis  said  deed  of  release  was  obtained — 
namely,  tliat  the  defendant  inveigled  the  plaintiff  to 
bis  bouse,  where  the  deed  of  release  was  lying  ready 
prepared,  and  compelled  Mm  to  execute  it,  by  threats 
of  personal  violence  and  imprisonment,  which  the  law 
calls  "  duress."    This  fact,  accordingly,  he  states  as  a 
complete  answer  to  the  plea:  it  is  called  his  replica- 
^MiON,  and,  as  well  as  the  plea,  is  not  a  traverse,  but  a 
Beonfession  and  avoidance.  This  document  is  forthwith 
forwardcil  to  the  defendant's  pleader.     Now,  the  first 
cotisideraliuii  which  strikes  him  is, — supposing  the  fact 
to  be  as  stated — is  it,  in  point  of  law,  a  valid  answer 
to  tlie  plea?     He  examines  into  the  point,  and  finds 
that  it  M  good  in  law ;  had  it  been  bad,  he  would 
autantly  liave  said  so,  and  cut  Bhort  the  pleadbgs,  by 
o2 


referring  it,  in  the  shape  of  a  demurrer  *,  to  tlie  judge, 
whose  exclusiveprovinceitis,  and  always  was,  to  judge: 
of  matters  of  lawf.  He  is  instructed,  however,  that  the 
replication  is  wholly  false  in  feet — that  the  release  w 
obtained  tairly.  What  can  he  do,  but  say  so  ?  Ha 
meets  the  plaintiiT's  assertion,  therefore,  of  duresS), 
witli  a  point-blank  denial — a  traverse — which  is  called 
his  REJOINDER,  (concluding  to  the  country — j. 
the'Jurj/,  "  and  of  this  the  said  defendant  puts  himself 
upon  the  country,")  and  b  dispiitched,  as  such,  to  the 
plaintiff's  pleader.  All  he  can  do,  is  to  add  a  short 
form,  called  a  "  joinder  in  issue,"  [or  similiter-' 
I.  «.,  "  and  the  said  plaintiff  doth  the  like,^]  and  tbfl 
pleading  is  at  an  end  J.  The  whole  is  then  fairly  and 
accurately  copied  out  on  paper, — a  transcript  forwarded' 
to  the  judge  of  Nisi  Prius,  to  inform  him  of  the  nature: 
of  the  cause, — and  each  party  knows  that  all  he  has  to 
do  at  the  trial,  is  to  prove,  or  disprove,  the  single  feet 
of  "  duress,"  "  The  structure  of  a  record,  raised  0 
these  foundations,  is  not  less  solid  than  die  demonstnt 
tion  of  a  proposition  in  Euclid ;  and  pleading  formed 
on  these  maxims,  is  not  only  matter  of  xience,  bu^ 


■  See  speciuiBna  of  DeiniuTBrs  in  the  Ap|)eada. 

t  Thus,  in  the  Placitorum  AbbreiUtin,  Ibere  U  an  entry,  in 
6th  jear  of  Eichard  1,,  thnt  "  lub  Judieibua  lis  e(  coDleoti 
utnmi  carta  precclicta  debit  teneri  sersua  puenim  qui  infra  sti 
[Plac.  Ab.  B  WaiT,  temp,  6  Rich,  I.]  And  again,  ia  the 
jrear  of  King  John,  the  jurj,  upon  an  inqiuaitiaa,  declare 
pertiuet  ad  cot  de  jure  disceraere."      [Id.  40  Lino'  temp,  i  JohanD.] 

— Steph.  PI.  app,  xvi See  the  learned  noIe  of  Mr.  Hargcave,  Co. 

Litt.  155  b  (5),  and  Wynne's  Ennomus,  Dialogue  III.  523,  &C, 

I  Tbe  pleadings  are  given  at  length  in  Che  Appendix. 
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perhaps,  affords  some  of  the  best  specimens  of  strict 
genuine  logic*."  Lei  us,  however,  ask, — is  not  all 
this  common,  or  rather  good,  sense  ?  What  method  caii 
t>e  more  exquisitely  adapted  than  this,  to  get  at  Che 
real  merits  of  a  case — judging  each  party  "  out  of  his 
own  mouth,^'  and  securing  the  speedy,  accurate,  and 
dispassionate  investigation  of  a  Court  of  Law  ?  Look, 
for  a  moment,  at  the  expense  and  trouble  saved  to 
the  parties :  the  landlord  is  saved  from  bringing 
witnesses  to  prove  the  execution  of  the  lease,  or  that 
the  covenant  was  in  fact  broken,  because  the  tenant 
has  been  compelled  to  admit  them,  and  rest  his 
defence  on  the  deed  of  release, — being,  in  his  turn, 
«ave(l  the  trouble  and  expense  of  proving  the  execu- 
tion, &c.,  of  his  release;  because  bis  landlord  has 
been  obliged  to  acknowledge  that  in  point  of  fact 
such  an  instrument  was  executed,  and  rely  entirely  | 
on  the  illegality  of  tlie  circumstances  under  which  it 
was  obtained.  The  aUtlus  qtio  of  matters  is,  in  ^ort, 
exactly  this:  "  I  own  I  must  pay,"  says  the  tenant, 
but  for  this  release" — "and  I,"  replies  the  land- 
admit  that  I  muat  fail,  unless  I  can  impeach  its 
lity/' 

The  jury  are  to  take  no  matter  into  consideration 
hut  thr  <pu$tion  in  itfue,  for  it  is  to  try  the  issue,  and 
ilutl  only,  that  they  are  siimmonedf." 
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This,  tlien,  ia  Special  Pleading — such  the  series  1 
of  "  alle^tions  of  fact,  mutually  made  on  either  side,  1 
by  wliich  the  Court  receives  information  of  tlie  Datural 
of  the  controversy;"  thus  have  the  partieg,  each  d'ntm 
lodging  the  other  from  his  last  position,  alternately 
driven  one  another  along,  till  they  have  arrived,  at 
length,    "  at  some  specific  point,  or  matter,  affirmed 
on  the  one  side,  and  denied  on  the  other."     And  i 
not  this,  or  rather  ought  it  not  to  be  the  case,  witfc 
every  well-conducted  controversy? — "  If  the  mannai 
of  coming  to  an  issue,"  says  Mr.  Serjeant  Stephen, : 
one  of  his  many  interesting  and  valuable  notes,  i 
appendix  to  his  Treatise  on  Pleading,  "  be  considered  ■ 
in  a  \-iew  to  its  abstract  principle,  it  will  be  found  to 
consist  in  an  application  of  that  analydcal  process  by 
which  the  mind,  even  in  tlie  private  consideration  < 
any  controversy,  arrives  at   the  development  of  thl 
question  in  dispute.     For  tliis  purpose,  it  is  elwayi 
necessary  to  distribute  the  mass  of  matter  into  dcf 
tached  contending  propositions,  and  to  set  them  c 
gecutively  in  array  against  each  other,  till,  by  1 
logical  conflict,  tlie  state  of  the  question  is  ultimata 
ascertained.     This  tanks,  in  the  present  day,  a 
those  ordinary  logical  operations  which  it  is  eas 
practise  than  to  define,  and  which  it  would  be  supei 
fluouB  to  attempt  to  reduce  to  scientific  rule.     It  v 
however,  as  applied  to  tlie  purpose  of  forensic  dtspw 
tation,  a  very  favourite  topic  with  the  ancient  writet 
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I  dtalectdcs  and  rhetoric;  and  there  was  no  subject 

'  connected  wilh  these  sciences  on  which  tliey  bestowed 

more  elaborate  attention.     '  Status  excngitandi,'  says 

Sigonius,   *  atque  co  probationis  onines   conferendi, 

artiticium,  in  libris  oratoriis,  multis  verbis  est  demoii- 

Btratum;    neque    enim    in    aliis    prieceptis    antiqui 

rlietores,  tam  Grteci   quam   Latini,   plus   studii  aut 

aperis  consumpserunt*.'     The  question  in  controvtrsy 

M  described,  among  tliese  writers,   by  tlie  diiTerent 

terms  tpuM>tum« — summa  qnsestio — res  de  qua  agitur — 

I  qnsestio  ex  quA  causa  nascitur — ^jndicatio — and  otliers 

\i9S  similar  import,  all  expressive  of  the  same  general 

tdea,  though  slightly  distinguished  from  each  other  in 

their  particular  application.     When  this  question  was 

developed,  there  was  said  to  be  a  status,  or  constitulio, 

eauKB.     Of  these  'status'  there  were  many  classes, 

according  to  the   different   kinds  of  questions   that 

might  arise,  involving  not  only  the  distinction  recog- 

led  in  our  pleading,  between  questions  of  fact  and 

I  law  [status  conjectu rales,  et  legnles],  but   many 

Iditional   distributions  into  status  iinitivie,  transla- 

t,  and  many  others,  corresponding  with  the  various 

^cal  divisions  under  which  the  different  subjects  of 

ril  dispute  may  be  considered.     As  a  specimen  of 

this  obsolete  but  curious  learning,  and,  at  the  same 

time,  as  tlie  best  illustration  of  what  is  the  natural 

progress  of  the  mind,  in  effecting  that  development 

■  Car.  Signn.  de  Jailioiu.     See  klao  Quinclil.  lib.  iii.  e.  G ;  Cic 
;  Ger.  Vouins  laadt.  OnL 
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of  which  we  have  spoken,  the  following  passage  of  I 
Quiuclilian  deaerves  attention  : — 

•     •     "In  all  forensic  controversies,  I  took  care* 
in  the  first  place,  to  inform  myself  of  all  the  different 
matters  involved  in  the  cause.      ■     •      After  thus 
placing  the  whole  matter  of  the  controversy  distinctly  I 
in  my  view,  it  was  my  Lahit  to  analyse  it,  as  well  on  ' 
the  part  of  my  adversary  as  on  my  own.     And  first,  I 
applied  myself  to  that  which,  though  easily  described, 
requires  a  peculiarly  attentive  performance — 1  mean, 
I  ascertained  what  case  it  was  the  object  of  either  J 
party  to  make,  and  by  what  allegations  such  cases-J 
might  be  respectively  supported.     With  this  view  I 
began  by  considering  what  might  be  alleged  by  the 
plaintiff.     This  statement  would  necessarily  be  cither 
admitted  or  denied  on  the  part  of  the  defendant.     If  ] 
admitted,  no  question  could,  at  that  Stage,  arise.      I  I 
therefore  proceeded  to  consider  what  would  be  the' 
defendant's  answer ;  and  to  this  I   applied  the  same 
dilemma,   of   admission   or  denial,   by  the   plaintiff. 
Accordingly,   sometimes   the  matter   of  the   answer 
would  be  admitted,  but,  all  events,  there  would,  at  J 
some  period  of  the  process,  arise  a  contradiction  between  I 
the  parties,  and  it  is  then  that  the  question  iu  the'f 
cause  is  first  ascertained.     For  example : — 

"  '  You  killed  such  a  man.'  Admitted.  We  pro-1 
ceed.  I'he  defendant  must  now  assign  some  rettsoik-l 
for  this  act. 

" '  It  was  lawful  to  kill  him,  as  surprised  in  adultery  J 


I 

r 
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tth  my  wife.'  There  is  no  doubt  of  tlie  law ;  we 
lust,  therefore,  seek  in  some  other  point  the  subject 
contention. 

" '  The  purties  surprised  were  not  committing 
lultery.' 

*' '  They  were,' 

"  This,  then,  is  the  question,  and  it  is  a  question  ot 
bet.  In  some  cases,  however,  there  might  be  a  further 
admission. 

* '  They  were  in  adultery,  but  you  had  no  right 
kill  him;   for  you  were  an  exile,  and   infamous 
son."     And  here  arises  a  question  of  law.     If,  on 
the  other  hand,  to  the  first  allegation, — '  You  killed,^ 
it  had  been  answered,  '  I  did  not  kill,'  the  question 
had  been  ascertained  at  the  outset.     By  this  kind  of 
irocess  is  the  matter  in  dispute,  or  m^n  question  in 
le  cause,  to  be  investigated  '."     *'  This  oratorical 
analysis  of  Quinctilian,"  proceeds  Serjeant  Stephen, 
**  ejchibits  exactly  the  principle  of  the  English  plead- 
ing ;   and  when  it  is  considered  that  the  logic  and 
dietoric  of  antiquity  were  the  favourite  studies  of  the 
in  which  that  science  was  principally  cultivated, 
that  tlie  judges  and  pleaders  were,  doubtless,  men 
general  learning,  according  to  the  fashion  of  their 
jt  is,  perhaps,  not  improbable,  that  the  method 
developing  the  point  in  controversy  was  improved 
le  ancient   sources.      On  the  other  hand. 
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however,  it  seems  not  to  have  been  wholly  derived 
from  them ;  for  the  same  method  will  appear  to  have 
been  substantially  in  the  possession  of  the  barbarous 
Franks  and  Lombards,  with  whom  it  was,  presumably, 
a  native  invention  *." 

Such,  then,  is  the  slender  framework  of  statement, 
exquisitely  contrived  and  fashioned  for  the  purpose, 
upon  which  facts  of  the  ulmoBt  complication, — the 
greatest  amount  of  property, — causes  involving  the 
interests  of  thousands  of  indUnduals,  and  tlie  rights 
of  those  yet  unborn, — are  carried  into  court  for  the 
examination  of  a  judge  and  jury.  It  requirea  only 
a  single  sheet  of  paper,  or  at  the  most  two  or  three, 
by  no  means  closely  written,  to  contain  the  special 
pleading  by  which  a  dispute  involving  the  right  to 
an  estate  of  30,000/.  a  year,  derived  from  land  of 
kinds  of  tenure ;  complicated  accounts  of 
many  years'  standing;  the  property,  and  even  cha- 
racters, in  short,  of  all, — is  brought  into  court,  fitted 
for  adjudication.  Simple,  however,  as  Is  this  ma- 
chinery, and  comprehensive  in  its  application,  the 
student  must  not  imagine  it  to  be  of  easy  accjui- 
sition,  or  use.  A  consummate  pleader  must  needs  be 
a  consummate  lawyer;  for  nearly  the  whole  boily  of 
the  law  is,  in  one  way  or  another,  connected  with — 
involved  in — the  doctrines  and  practice  of  pleading. 
It  requires  very  extensive  and  accurate  knowledge. 
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well  as  close  thought,  to  decide)  for  instance, 
the  very  first  question  that  occurs  in  every  pleading' 
— who  will  be  the  proper  parties  to  tJie  action?  ' 
Who  ouglit  to  be, — who  mai/,  who  must,  be  the 
plaintiff,  who  the  defendant,  "  as  well  in  actions  on 
contracts,  as  for  torts  {i.  e.  tcrtmgg  unconnected  with 
contract);  and  not  only  with  reference  to  the  interest 
and  liability  of  the  orig^al  parties,  and  llie  number 
of  them,  and  whether  standing  in  the  situation  of 
Ots,  joint-tenants,  tenants  in  common,  or  partners, 
id  who  are  to  join,  or  be  joined;  but  also  where 
'.re  has  been  an  assignment  of  interest,  or  change 
of  credit,  or  survivorship  between  several,  or  death 
of  all,  or  any  of  the  contracting  parties,  or  bank- 
ruptcy, insolvency,  or  marriage  *."  Suppose,  for 
instance,  in  the  case  of  landlord  and  tenant  above- 
mentioned,  that  the  landlord,  cither  before  or  after 
the  breach  of  covenant  complained  of,  had  died, 
either  with,  or  without  a  will ;  or  that  just  before  his 
death  he  had  sold  the  house  in  fee  to  a  man  who 
had  become  bankrupt,  or  had  mortgaged  it  twice 
over,  and  both  mortgagees  had  either  become  iii- 
goivent,    or    died :    or    again,    that    tlie    lessor   had 


1  Cbitt.  PI.,  Pref.  t.  yt.  (SUi  ed.)  ■•  There  art  no  mltiB  i-on. 
with  the  Kcimce  of  plewliDg  sa  importuit  u  tboie  whioh 
reUU  to  the  peraoni  who  ue  to  be  the  iwrtiei  to  thr  tction ;  for  if 
there  b*  Buy  mistiuke  in  this  teipeet,  the  ptaiotiff  1b,  generallj, 
compeileit  to  ibandiia  hia  tuit.  and  to  proceed  dt  novo,  after  hBTiof 
great  expense." — IiL  p.  1. 
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bequeathed  tlie  house  to  two  persons  in  trust  for 
one  of  Ijis  nephews,  and  in  case  of  his  deatli,  to 
his  brother ;  and  after  the  death  of  his  nephew,  one 
of  these  trustees  also  dies,  and  the  other  becomes 
insolvent;  who  ought,  in  any  of  these  cases,  to  be 
made  the  plaintiff?  The  landlord — his  widow — his 
executor — liis  first  or  second  mortgagee,  or  either 
of  tkeir  respective  assignees  —  his  assignees  —  the 
trustees — the  representatives  of  the  dead  trustee,  or 
assig;nee  of  the  banl<rupt  one — or  the  second  aepbewt 
under  the  will  of  tlie  lessor?  If  out  of  all  these 
persons  the  wrong  one  should  be  selected,  the  con' 
sequences  would  be  extremely  serious  \  Suppose, 
again,  the  case  of  the  tenant's  death,  or  bankruptcy, 
or  insolvency,  either  before  or  after  the  expiration 
of  the  lease,  or  breach  of  covenant, — or  that  he  had 
assigned  bis  interest  in  the  lease  to  u  person  who  U 
dead  or  bankrupt,  and  whose  assignees  have  turned 
over  the  lease  to  a  stranger,  a  woman,  who  the  nexl 
day  marries — that  her  husband  pays  rent,  and  then 
assigns  the  lease  to  a  man  who  becomes  bankrupt, 
and  obtains  his  certificate,  &c.  &c.  &c. — who  out  of 
all  these  persons  ought  to  be  made  the  defendant? 
All  the  above,  however,  are  very  simple  cases — they 
are  of  daily  occurrence.  It  would  be  easy  to  fill  the 
remainder  of  the  volume  with  the  instances  that  are 
perpetually  transpiring  of  real  and  very  great  difficulty 
in  the  seleclion  of  proper  parties  to  an  action. 

Then,   again,  what  shall  be  the  form   of  action 
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ipted? — another  matter  of  capital  importance,  into 
1  it  would  be  in  vain  here  to  enter.  Let  the 
ider  only  consider  the  vastly-varied  faets  arising 
t  of  the  ordinary  transactions  of  life— the  infinite 
iputes  concerning  rights  and  liabilities — which  set 
I  motion  the  machinery  of  a  court  of  justice,  and 
Kisider  that  there  are  but  eight  or  nine  forms  of 
action  known  in  the  common  law, — forms  which  are 
fixed  and  invariable  as  the  great  principles  whicli 
regulate  the  administration  of  justice, — forms  which 
must  be  accurately  observed,  or  litigation  will  secure 
only  grievous  disappointment,  and  fruitless  expense. 
Truly,  indeed,  in  this  respect,  did  Sir  Edward  Coke 
speak  of  pleading  as  the  "  sure  oracle  of  the  law  " — 
"  ipsius  legis  viva  vox" — "  lapis  lydiua,  the  touchstone 
of  the  true  sense  and  knowledge  of  the  Common  Law." 
There  is  not  a  single  cause,  either  in  commercial  or 
real  property  Uw,  however  plain  in  its  merits,  that 
may  not  be  perilled  and  lost  through  erroneous 
pleading;  either  in  the  mis-choice  of  the  form  of 
action,  or  a  mistake  in  the  technical  structure  of  the 
pleadings.  Of  this  an  example  has  been  already 
given  '. 

There  are  two  grand  divisions  of  what  are  called 
persona]  actions; — ex  contractu  (t.  r.  actions  for 
iireBcii  of  contract)  and  ex  delicto  (i.  e.  actions  for 
8  unconnected  with  contract).     The  former  are 

canto,  pp.  236-345. 
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principally,  "assumpsit,"  "debt,"  "covenant,"  and 
"  detinue ; "  the  latter,  "  ease,"  "  trover,"  "  replevin," 
*'  trespass  *."  All  of  these  have  numerous  rules, 
regulating  both  their  substance  and  form,  and  an 
exact  knowledge  of  which  is  essential  to  him  who  uses 
them.  It  is  often  a  difficult  matter,  for  instance,  to 
ascertain  whether  the  action  should  be  in  form  ex  con- 
tractu, or  ex  delicto;  and  again,  this  point  settled  as  to 
theffenus,  a  more  difficult  one  arises,  aa  to  the  tprciet ; 
and  still  greater  difficulty,  as  to  the  detath  of  each 
form — details  which  often  depend  entirely  on  the 
particular  combination  of  facts,  and  the  ingenuity 
and  experience  of  the  pleader,  accordingly  as  he  is 
called  upon  to  adapt  or  invent.  He  is  required, 
generally  speaking,  in  every  instance  to  say,  on 
considering  a  given  state  of  facts,  whether  any  action 
lies,  or  defence  be  sustainable  at  all, — if  so,  of  what 
kind ;  and  then  to  draw  them  in  the  appropriate  form, 
in,  for  instance,  the  following  cases : — 

Disputes  between  the  consignor,  consignee,  and 
carrier  of  goods,  as  to  who  ought  to  bear  their  loss; 
between  the  buyer  and  seller  of  all  kinds  of  real  and 
personal  property,  either  party  failing  to  perform 
his  agreement,  under  an  endless  variety  of  circum- 
stances; the  numerous  parties  to  a  dishonoured  biU 
of  exchange,  or  promissory  note, — a  vast  and  intricate 


I 
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inch  of  litigation ;  between  all  manner  of  persons 
acting  "works and  services" — allorneys,  surgeons, 
irveyore,  schoolmasters,  innkeepers,  manufacturers, 
lesroen,  &c.  &c.  &c. ;  and  tliese,  too,  in  every 
lecies  of  represenlatiye  and  derivative  character, 
t,  g.  trustees,  executors,  administrators,  legatees, 
■Bsignees,  partners,  &c.  &c.  &c.;  actions  for  libels; 
Zander;  breach  of  promise  of  marriage;  criminal 
conversation ;  seduction  ;  nuisances ;  assaults ;  trespas* 
to  lands,  and  goods ;  frauds ;  actions  on  penal  statutes ; 
daima  to  landed  property,  of  various  kinds  and  de- 
grees of  intricacy,  &c.  &c.  &c. 

The  statements  of  all  these  cases  must  be  distinctly 
understood,  and  carefully  weighed ;  facts  material 
must  be  separated  from  tho^e  immaterial;  all  their 
bearings  must  be  well  considered,  with  reference  to 
analogous  decided  cases ;  and  their  legal  effect  having 
been  thus  ascertained,  due  learning  and  acutenegs 
having  been  displayed  by  the  pleader  in  tlie  law 
regulating  rights  and  wrongs,  then  come  to  be  con- 
sidered— remedies.  /*  there  any  remedy?  Should  it 
be  sought  in  a  court  of  equity,  or  of  law,  or  of  bank- 
ruptcy, or  court  ecclesiastical,  or  of  Admiralty  ?  Is 
there  a  remedy  in  any  of  these  courts? — or  does  the 
case  fall  within  the  provisions  of  any  statute,  referring 
certain  disputes  to  arbitration,  &c.  ?  This  point  can- 
not be  decided  without  a  general  knowledge  of  the 
jurisdiction  of  the  respective  courts,  especially  those 
JtLe  former  of  these  be  the 
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proper  tribunal,  how  ought  it  to  be  approaclicd ,' 
By  mandamus,  qua  warranto,  or  any  summary  i^pli- 
cation? — Or  ought  au  action  to  be  commenced?  In 
whnt  form  ?  Having  selected  the  proper  one,  then 
all  the  rules  of  pleadiiig  must  be  called  into  exercise 
to  enable  him  to  conduct  the  case  through,  it  may  be, 
all  the  successive  stages  of  a  suit— declaration,  plea, 
replication,  rejoinder,  surrejoinder,  rebutter,  surre- 
butter*, till  the  goal  has  been  reached — an  "issue" 
produced.  But  his  labours  do  not  end  here;  tlie 
case  has  been  shaped,  but  it  must  be  supported — by 
evidence.  The  solicitor  has  to  prepare  liis  brief  for 
the  trial;  and  his  first  step  is,  to  send  a  draft  of  the 
intended  brief,  comprising  a  full  statement  of  facts, 
an  abstract  of  tlie  pleadings,  and  epitome  of  the 
proposed  proofs,  in  the  form  of  a  "  case,  to  advise 
on  the  evidence."  Here  is  a  responsible  duty  cast 
upon  tlie  pleader !  He  must  first  make  himself 
thoroughly  master  of  the  whole  facts,  and  then  con- 
sider how  they  are  affected  by  the  pleadings.  Some 
are  conclusively  admitted ;  and  with  them,  therefore, 
he  has  notliing  to  do,  but  be  jjuite  sure  that  they 
are  so  admitted.  A  mistake  on  this  score  would 
liave  a  two-fold  effect — to  show  that  the  pleader  was 
equally  ignorant  of  pleading  and  evidence.     What 
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Bust  a  client  think  of  an  adviser  who  Las  put  him 

D  great  expense  and  vexation  in  bringing  witnesses 

a  prove   a  fact   which   the    defendant  was   by   liis 

I  pleading  clearly   estopped   from  denying?     Or  who 

F  lias  represented  tliat  to  be  admitted  on  the  record 

which   clearly  is  not — and  so  led  his  client  to  dis- 

l  regard  the  prodnction  of  the  evidence  by  which  alone 

[  his  case  can   be  made  out !     Let  him   imagine  his 

I  agitated  client  listening  to  the  judge:   "Have  you 

no   proof  of  this  ?     If  not,    tlie   plaintiff   must   be 

cslledl"  {i.e.  non-suited.)     And  the  leading  coun- 

■el's   infuriate   whisper,    "Who  got  up    this    case? 

Who  advised  on  the  evidence?"      And  lastly,  his 

mortified  and  defeated  client's  vow  never  again  "  to 

employ  Mr. 1" 

P"  Ttunk  thou  of  all  these  things,  lad  ]>Buee — 
BwdAil,  iesC  the)'  bef&Il  thee  I ' ' 

The  Student  must  also  ever  bear  in  mind  that 
the  urgency  of  legal  business  seldom  allows  of  pro- 
crastiDation.  The  young  practitioner  must  decide 
promptly  on  tlie  multifarious  matters  submitted  to 
faim.  Complicated  as  may  be  the  facts,  difficult  as 
■nay  prove  the  selection  of  the  requisite  forms  of 
process,  and  the  evidence  which  will  be  neede<l  for 
the  trial,  the  pleader  must  make  his  decision,  gene- 
rally speaking,  at  once,  if  he  wishes  to  get  tlirough 
only  a  moderate  share  of  business:  and  how  con  all 
|his  be  done,  with  either  comfort  or  safety,  unless  to 
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a  clear  and  thorough  knowledge  of  legal  principles 
is  added  an  accurate  knowledge  of  forois,  ready  and 
dexterous  reference  to  decisions,  and  a  correct  appli- 
cation of  them  i 

The  pleader  is  also  expected  to  afford  prompt 
assistance  to  his  clients  in  the  sudden  exigencies 
arising  in  practice;  for  which  purpose  a  familiar 
knowledge  of  the  "practice  of  the  courts"  b  indis- 
pensable. If  a  client  cannot  obtain  and  confidently 
rely  upon  such  assistance,  the  chances  are  that  lie 
will  desert  his  pleader;  nay,  he  must  do  so,  either 
partiully  or  altogether;  for  he  cannot  trouble  one 
man  with  such  questions,  and  give  his  pleading 
business  to  another. — Thus,  Uierefore,  it  is  that  our 
young  practitioner  is  exercised  betimes  in  pleading, 
practice,  and  evidence ;  three  paths,  as  it  were,  which 
traverse  nearly  the  whole  territory  of  the  common 
law.  A  little  persevering  attention  will  suffice  to 
show  him  the  mutual  bearings  of  these  three  upon 
one  another, — that  the  knowledge  of  one  is,  to  a 
considerable  e.xteut,  a  knowledge  of  them  all. 

It  ought  to  be  stated,  Lowever,  that  the  practice 
of  special  pleuding  is  by  no  means  in  itself  a  lucrative 
one,  "  A  young  pleader  should  think  himself  for- 
tunate," said,  the  other  day,  one  of  the  greatest 
ornaments  of  the  Beocb,  "  if  he  is  able  to  pay  for 
his  library  out  of  his  business — at  least,  /  did,"  Hia 
fees  range  between  7;*.  6d.,  lOs.  6d.,  15s.,  and  a 
guinea ;  and  to  earn  even  the  smallest  of  these  suma 


ITS  BISTORT  AHD   CHARACTER. 


SOT 


■quires  often  great  labour  and  skill.     Pupils'  fees 

J  certainly  contribute  to  "swell  his  modest  gains;" 

I  but  it  should  be  borne  in  mind  that  the  practice  of 

pleading  ought,    in   general,    to  be   viewed  as  only 

ms  to  an  end.     The  individual  who  has  patience, 

tolution,  and   ability  enougli  to  apply  steadily  to 

^  eren  though    he  should   not  earn  money,  is,  in 

int  of  fact,  engaged  in  thoroughly  and  practically 

pidyinf  bis  profession  in  all  its  secret  turnings  and 

indings, —  facilitating  his   discharge   of  the   court 

business  that  may  hereafter  come  to  him,  and  slowly 

but  surely  organising  a  connexion  which  will  support 

him  at  the  Bar. 

It  is  hoped  that  the  above  will  be  found,  with 
reference  to  our  present  limits,  not  an  inaccurate  or 
exaggerated  representation  of  the  peculiar  province 
of  special  pleading*.  Can  it,  then,  be  necessary  to 
inust  upon  the  advantages,  nay,  the  absolute  necessity 

"  The  Bnttior  h»d  prepwed,  with  bobib  pains,  so  account  of  the 
graal  ilteintionB  which  hive  be«n  very  reixutiy  efTeuted  in  plcadinf, 
bnl  fbaiid  he  could  Dot  insert  it,  without  adding  Co  thia  cliaptcr 
nemrlj  ■  third  of  its  present  length.  He  bas.  therefore,  thought  it 
better  to  omit  here  idl  meDtioQ  of  the  Bubjecl,  ncept  in  thi«  note  ; 
u  it  t*  thought  that  a  luffldentlf  accumte  ides  for  noD-profeuional 
•otu,  of  the  changcB  which  harB  taken  place,  ma;  be  gathered 
B  iLe  "  Introduction  "  (anj«,  pp.  1 S— 20.).  See  slao  the  eicel. 
it  tiwjl  lately  published  hj  Mr.  Chittjr,  entitled,  "  A  Concise  View 
r  tlw  Prinriplet,  Objects,  and  Utility  of  Pleadings,  &c.  See.  nHh 
«  the  New  Rules."  (,iW.H.)  "Tho  "bole  impro.ed  sy»- 
i  the  law,"  sa; s  Mr.  C, 


tdtng,  ma;  he  now  considered  a 


«,,!,.  I 


Bit  wOl  be  practised  for  niuiy  join." — Id.  Prcf.  t 


entirely,  i 


of  blending  the  knowledge  both  of  chamber  and  court 
practice  ?  Every  one  tliat  is  competent  to  express 
an  opinion  will  tell  the  student,  that  to  attempt  going 
into  court  with  any  prospect  of  success  otherwise  tKaa 
through  a  special  pleader's  chambere,  is  preposterous. 
"  However  the  petulance  of  wit  or  warmth  of  ima- 
gination may  tempt  the  hasty  and  untliiuking  youth 
to  look  upon  the  persons  who  are  bred  up  to  such  a 
scene  of  drudgery  as  no  better  than  '  hewers  of  wood 
and  drawers  of  water,'  he  will  one  day  be  sensible, 
tliat  to  fix  a  plea,  or  settle  a  draft  with  accuracy,  is 
the  readiest  introduction  to  business,  the  surest  inlet 
to  reputation*,"  To  a  young  counsel  ignorant  of 
pleading,  a  brief  wilt  be  little  else  tlian  a  sort  of 
Chinese  puzzle.  He  must  either  give  up  in  despair 
all  attempts  at  mastering  its  contents,  or  hurry  in 
ridiculous  agitation  from  friend  to  friend,  making 
vain  eflbrts  to  "cram"  himself  for  the  occasion;  and 
then,  feverish  with  anxiety,  wretched  under  the 
apprehension  of  public  failure,  and  the  consciousness 
of  incompetence,  after  trembling  in  court  lest  he 
sliould  be  called  upon  to  show  himself,  return  to 
chambers  to  curse  his  f«Ily — to  make  too  late  exer- 
tions to  retrieve  his  false  position,  or  abandon  it  for 
ever,  with  all  the  do ud-pictu rings  of  a  vain  and 
puerile  ambition.  He,  on  the  contrary,  who  has 
goue  successfully  through  the  routine  of  pupilage, 
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even  the  practice  of  pleading,  though  but  for  a 
two,  will  despatch  the  most  intricate  and 
lonsible  business  with  ease,  satisfaction,  and  credit. 
Secure  in  previously-acquired  and  well-methodised 
learning,  he  will  have  but  to  r(«  it;  and  all  the 
judges  and  juries  in  the  kingdom  will  fail  to  "  fright 
hiin  from  his  propriety."  Let  not,  then,  the  young 
reader  despise  or  dread  these  mysterious  personages 
■^special  pleaders — "the  people  who  furnisli  the 
language  and  conversations  of  the  courts;  yet  how 
few  of  them  are  seen  there  themselves  !  Like 
poets,  they  plan  the  drama  which  others  are  left  to 
perform  *." 

Notwithstanding  the  deference  tliat  is  piud,"  ob-  ■ 
[«ervefl  a  judicious  and  experienced  author,  "and  th^  | 
jester  rewards  that  are  given,  to  those  who  happei 
to  be  blessed  with  the  power  of  elocution,  still  the 
draftsmen  are  to  be  considered  as  the  master-builders.   , 
ley  are  the  architects  who  form  the  plan,  and  lay 
\e   foundation    for  all   those    beauties   with   which 
;e  charms   the  ear  and  captivates  the  judg- 
lent.      If    the   foundation   happens   to   be   had,   or 
^fective,   the  whole  superstructure   and  assemblage 
ornaments,  grand  and  magnilicent  as  they  may 
m,  at  once  tumble  into  ruin  f." 
"  There  are  but  two  sure  \rays  of  getting  on  at 
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the  Bar/*  said  a  distinguished  judge,  who  had  been 
an  admirable  special  pleader,  ^^  special  pleading,  or  a 
miracle.     I  preferred  the  former !" 


*^*  The  Act  to  establish  a  Court  of  Bankruptcy 
(1  &  2  W.  4,  c.  56,  §  1),  contains  the  following  im- 
portant enactment  in  favour  of  Special  Pleaders  : — 

It  shall  be  lawful  for  his  Majesty,  '^  by  a  Commission  under  the 
Great  Seal,  to  appoint  (the  Chief  Justice,  &o.)  and  three  persons, 
being  Serjeants  or  barristers  at  law,  of  not  less  than  ten  jrears* 
standing  at  the  bar,  or  of  five  years  standing  at  the  bar,  having 
previously  practised  five  years  eu  a  special  pleader  under  the  bar^ 
to  be  other  judges  of  the  said  court ;  and  six  persons  being  barristers 
at  law,  of  not  less  than  seven  years'  standing  at  the  bar,  or  of  four 
years  standing  at  the  bar,  having  previously  practised  at  a  special 
pleader  for  three  years  below  the  bar^  to  be  called  CommiBsioners, 
&c.  &c. 


CHAPTER    X. 


COURSE  OF  READING, 

WITH  RSrERBKCS  TO 

* 

PLEADING,  PRACTICE,  EVIDENCE,  REAL  PROPERTY, 

AND  COMMERCIAL  LAW. 


Whatever  confidence  the  author  may  feel  in  the 
floundness  of  his  opinions  as  to  the  proper  course 
of  reading  to  be  adopted  by  the  common-law 
student,  it  cannot  but  be  abated,  when  he  adverts 
to  the  singular  discrepancies  existing  between  the 
recommendations  of  advisers  in  our  own  day, — even 
as  was  the  case  in  Roger  North's  time, — ^who  com- 
plained that  ^^  of  those  who  were  so  civil  as  to  assist 
a  novice  with  their  advice,  what  method  to  take,  few 
agreed  in  the  same, — some  saying  one  thing,  some 
another,  and  amongst  them  rarely  any  one  that  was 
tolerably  just."  At  least  three  widely  different 
courses  of  reading  were  recommended  to  the  author, 
greatly  to  his  vexation  and  embarrassment,  on  enter- 
ing the  legal  profession;  and  he  was  not  relieved 
from  his  dilemma  by  a  reference  to  several  of  the 
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works  prof esGing  to  "guide"  legal  learners.  Tiiere 
is,  however,  one  very  obvious  cause  for  such  con- 
trariety of  opinion.  Tbe  Common-law  branch  of  the 
profession  has  so  many  distinct  compartments ;  so 
many  different  kinds  of  knowledge  are  required 
before  tbe  pupil  can  advantageously  address  himself 
to  business ;  tbe  calls  of  tliat  business  upon  his  atten- 
tion are  so  simultaneous!)/  urgent,  that  neither  tlie 
pupil  himself, — nor  often  bis  adviser, — can  readily 
make  up  bis  mind  which  subject  to  commence,  much 
less  which  to  persevere  with.  In  attempting  to  read 
a  single  case,  he  is  often  distracted  by  the  multi- 
plicity of  topics  it  involves :  and  so  he  begins,  unless 
under  very  firm  and  judicious  superintendence,  to 
enact  ihe  part  of  a  legal  grasshopper — jumping  about 
from  one  subject  to  another — learning  nothing  dis- 
tinctly and  thoroughly,  but  satisfied  if,  by  any  inraii9| 
he  can  get  over  each  individual  exigency,  Tbu> 
being  tbe  case,  different  advisers,  considering  also 
the  different  tempers  and  abilities  of  students,  have 
suggested  very  different  remedies.  Some,  as  before 
intimated,  would  have  a  youth  devote  a  year  or  two 
to  preliminary  and  solitary  study, — but  of  what  books 
no  two  can  agree.  Others,  considering,  with  tlie 
author,  that  the  period  of  life  and  circumstances  of 
the  bulk  of  law  students,  will  not  prudently  admit 
of  such  a  postponement  of  the  practical  commence- 
ment of  their  studies,  advise  them  to  put  themselves 
at  once  under  the  superintendence  of  a  pleader;  but. 
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here,  Rgain,  no  two  agree  in  the  course  nf  study  to 
be  pursued.  Some  urge  the  concurrent,  others  the 
consecutive  study  of  works  on  three  or  four  subjects. 
Some  recommend  a  diligent  perusal,  in  the  first 
instance,  of  one  coiupreliensive  elementary  test-book, 
such  as  Blackstone's  Commentaries;  while  not  a  few 
advise  the  student  to  give  up  all  idea  of  consecutive 
or  systematic  reading — at  least  for  several  years— and 
pick  up  his  knowledge  by  practice  atone.  There  are 
who  insist  upon  the  poor  student's  laying  a 

"  foundntion  deep  and  sure," 

ill  the  abstract  principles  of  the  science  of  juris- 
pradence — wading  to  the  common  law  through  the 
deep  waters  of  Grotius,  Fuffeiidorff,  Burlamaqui,  and 
Vattel !  And,  lastly,  some  advise  him  to  approach 
it  throagh  the  long  and  dusky  avenue  of  historical 
research. 

One  class  of  advisers,  again  ',  follows  the  Lord  Chief 

i^tutice  Reeve;  who  has  left  it  as  his  opinion,  that 

L**  the  best,  the  easiest,  and  the  shortest  way  for  a 

I  to  be  educated,  and  formed  to  be  a  lawyer,  is 

>  make  himself  master  of  Lord  Coke's  Commentary 

K>n  Littleton's  Tenures  f." 

"  Him  if  we  will  hear, 
Light  ntitr  liglit  well-iiaed  me  Bhall 
And,  to  ths  end  pcnleting,  ufe 

<ord  Mansfield,  however,  speaks  in  a  very  differsnt 
>  Mr.  Rilaa  and  otben.  t   i 
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Strain  of  Coke  upon  Littleton — as  "  an  uacoutb, 
crabbed  autbor,  who  bas  disappoitited  and  disheart- 
eiied  many  a  tyro  *."  Tbis  course  has,  indeed,  been 
loudly  and  generally  condemned,  as  tending  to  dts- 
gnst,  confound,  and  mislead  the  student  at  the  very 
outset  of  bis  career,  by  plunging  him  at  once  into  the 
abatrusGsC  discussions,  often,  too,  upon  branches  of  lute 
which  have  fallen  into  desuetude  f.  and  his  difficul- 
ties are  enhanced  by  the  total  want  of  method  exld- 
bited  by  Lord  Coke ;  and,  indeed,  incident  to  the 
functions  of  a  commentator  J. 

Some  will  have  the  student  begin  with  Wynne'i 
Eunomus,  Blackstone's  Commentaries)  SulHvan^s  or 
Woodeson's  Lectures,  or  Reeve's  History  of  English 
I«iw. — "  Betake  yourself  at  once  to  Chitty'a  Plead- 
ings," say  others;  or  "  Selwyn's  Nisi  Prius,' 
"  Tidd's    Practice^."      Without  venturing  to  off* 


•  HoUinshed'B  Life  of  Mansfield,  p.  89. 

t  See  an  instance  of  this  kind  cited  at  page  235  (note.) 

I  "The  prindpsl  lalne  of  the  writings  of  Sir  Edwud  Coke, 
ohaervea  one  of  his  learned  editors,  Mr.  Butler,  "  ci 
being  the  centre  of  ancient  and  modern  law." — Pref.  to  Co.  Lift. 

i  To  the  lut  edition  of  Wynne's  Eunomna  (fay  Bythenood)  th«r» 
if  prefixed  the  following  "  plan  of  reading  for  apecial  pleadsn ; "  for 
which,  the  editor  says,  in  a  note,  he  "  has  been  conaiderably  mdcbtad, 
to  «  course  of  reading  prepared  by  a  gentleoum  eminent  in  tlu! 
of  pleading  :  " — 

Buller'a  Introdnction  to  the  Law  of  Niti  Ptini. 

Selwyn'a  Abridgment  of  ditln. 

Starkie  on  .Slander. 

Holl  on  Ubels. 

OeorfteoD  Libeic 


I 
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By  observations  on  the  propriety  or  impropriety  of 
iiy  of  these  suggestions,  the  author  will  proceed  in 
Bie  present  chapter  to  sketch  out  a  course  of  practical 


Retrace  Blocks toae'B  Com DieQtnriea,  tot.  iij.  pp.  119— 143  ;  Boi- 
ler's Nisi  Priiu,  pp.  3 — 24  ;  SelnjD't  Nid  Prim,  tidea,  Aassult, 
Impriioument,  and  Adultery,  rCBding  the  appropriate  titles  in 
Bacon'*  Abridgment  and  Comyn's  Di|;e3t. 

Retrace  BlackMone's  CommeDtarieB,  toL  ii.  Trom  cbap.  xxiii.  to 
the  end. 

Powell  on  Contracta. 

Comyn  on  ditto. 

Long  on  Porchasea  of  Personal  Property. 

Robert*  on  Che  Sutnte  of  Fraud*,  pp.  104—240. 

Jonea  on  Bailment*. 

Bayley  on  Bill*  of  Exchange,  by  Barnes. 

Chitty  on  ditto, 

Abbott  on  Shipping. 

La  we*  on  Charter  Parties. 

Pu-k  on  InsuraacB. 

Monbdl  on  ditto. 

Watson,  or  Montagu,  on  Partnerahip. 

Paley  on  Priocipal  and  Agent. 

Chitty  on  Apprentices. 

Whittater,  or  Montagn,  on  Lien. 

Montagu  on  Set  Off. 

CoDen  and  Wfaitmarsh  on  the  Bankrapt  Laws,  referring  to 
Roots'*  edibon  of  Cooke.  Chriatian,  or  Montagu,  on  the  Bankrupt 
Laws. 

1  Geo.  4,  c.  119,  relating  to  iDsolrent  Debtors". 

I     Roper  on  Husband  and  Wife. 
Kyd  on  Corporations. 
Kyd  on  Awarda,  or  Caldwell  on  Arbitration. 
ToUer'a  Law  of  Eiecutora. 
Retrace  BUckst.  Com.  voL  ii. 
tlw  Stat,  of  Frauds,  from  pp.  2- 


the  end  of  cb.  xiiiL ;  Roberta  on 
o  2B7 ;  Sugden's  Vendort  i  Baa. 


■  Mr.  B.  was  writing  in  1822. 
p2 
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reading  which  he  has  bad  several  opportunities  of 
seeiug  most  successfully  prosecuted.  It  will  be  found, 
he  hopes,  to  steer  clear  of  the  prajtropera  praxis, 
prtepostera  /trfio,  so  pointedly  and  justly  reprobated  by 
Lord  Coke  '  ;  and  tliat  thus  the  advice  of  Qulucdliaa 
may  be  constantly  kept  in  view,  and  acted  upon :  - 

Modus  miki  quidam  videtur  tenemliis,  ne  <ju<t  pro* 
propere  distringatwr  immatura  frons,  et  quicquid  ttt 
illud  adhuc  ucerhum  profcrattir.  Nam  inde  et  con- 
temptus  operis  innascitur,  et  Jujidamenta  jaciualur  i> 


Abr.  Tit.  Leatri ;  Comyn  on  Landlord  and  Tenant  i  Gilbert  o 
DUtreeses  ;  Brsdby  on  ditto  (reading  57  Geo.  3.  c.  1^3)  ;  Ranuingtoa 
on  Ejectment ;  Gilbert  on  Uses ;  Sngden  on  Ponen ;  Coote  aa 
MortgH)^. 

Retrace  Blaukst.  Com.  toI.  iii.  ch.  fiii. — in. ;  Sommarj  Troitii 
on  Pleading  ;  Lawiri  on  Pleading,  in  aBSumpsit ;  Chittf  on  PUadiiigl 
Saunders's  Reports,  idtb  Serjeant  WilliamE'a  Notes,  rofemug,  T 
the  two  last,  to  Arcbbold's  Pleading  and  Evidenre. 

Phillipi  on  Eiideoce,  referring  to  Gilbert  on  dilto,  Feake  on  di 
and  Arcbbold's  Digest. 

Crompton's  latroductioa  ;  Sellon's  Pra^rtice;  Boote'aSuit  at  Law  i 
Gilbert'E  Common  Pleas  ;  Tidd's  Practice  and  Forma. 

Retrace  Blnckst  Com.  vol.  it.  omitting  the  last  cbajiter;  East'i 
Pleas  of  the  Crown,  and  RnsaeLl  on  Crimes,  refernng  to  Ua 
PlBtti  of  the  CrOHH,   Hawkins's  ditto,   Foster's  Crown   Law, 
Coke's  Third  InatitatE  j  Chittj  on  Criminal  Pleading. 

Chitty  on  the  Game  Laws,  and  on  Pisheries. 

Paley  on  Penal  ConTiotions. 

Nolan's  Poor  Laws,  referring  to  Bott  on  the  Poor  Lawe,  and  the' 
fourth  vol.  of  Chetwynde's  Bnrn's  Justice. 

"  This  eonrse  of  reading  maj  be  pnrsned  fbow  ha 
KLEVEN  TILL  TWO.  bf  tbose  wbo  intend  to  become 
Pleaders."      Eunomui.     Pref.     (Bj  Bjthewoud,)  p.  ilri. 

•  Co.  Litt.  ro,  b. 
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tdentia,  et  (quod  est  ubigue  perTiJciosissimum)  prevenU 
rtsjiduda'. 

t  may  be  recollected  that  in  a  former  part  of  this 
)Tk  the  author  endeavoured  to  point  out  the  advFui- 
,  and,  indeed,  necessity,  of  the  student's  earljr 
reeling  liis  attention  to  the  machinery  of  law,  before 
idresging  himself  to  the  systematic  acquisition  of 
I  upon  which  such  machinery  operates.  It  i.s  no 
t  of  his  design,  liowever,  to  recommend,  in  the 
instance,  the  exchisiv!  study  of  pleading  and 
ractice.  It  will  be  found,  on  the  contrary,  that  he 
s  endeavoured  to  secure  the  concuiTent  pursuit  of 
iBch  knowledge,  and  that  which  may  be  termed  tlie 
general  science  of  the  law;  giving  only  greater 
prominence  to  the  acquisition  of  the  former,  because 
the  want,  or  undue  postponement  of  it,  will  per- 
petually harass  the  student,  and  interrupt  his  progress 
when  his  time  is  most  valuable,  and  his  opportunities 
are  the  fewest.  There  is  scarce  a  single  topic,  in  any 
department,  but  will  be  found  clogged  with  technical 
expressions,  which  he  must  distinctly  understand, — 
and  for  that  purpose  hurry  to  the  elementary  books  of 
jdeading  and  practice,  which,  after  all,  be  scarce,  per- 
■  ■bapSiknowshowlorefer  to — or  rest  contented  with  the 
}st  obscure  and  imperfect  conceptions  of  his  subject. 
I  is  it  not  obvious  how  greatly  these  perpetual 
brniiigs    aside    must  hinder  his  progress  ?     "  The 
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sluAy   of  pleading,"   says  an   able  annotator   upon  j 
lloger  North's  Discourse,  "  is  the  foundation  of  tiie  j 
common  lawyer's  knowledge.     An  acquaintance  with  | 
it    is    as    essential    to   a    lawyer  as   a  knowledge  of  I 
anatomy  is  to  a  physician.     The  principles,  divisiuDS, , 
and  distinctions  in  pleading,  are  founded  upon,  and  1 
arise  out  of  the  general  rules  of  law,  or  have,  in  their  I 
turn,  given  origin  to  those  rules;  and  it  is  therefore 
impossible  to  be  acquainted  with  the  mode  of  plead- 
ing, and  at  the  same  time  to  be  ignorant  of  the  law 
of  the  case  to  which  that  pleading  is  applicable*. 
It   is,   consequently,   of  the  highest  importance   to 
obtain  an  insight  into  the  theory  and  practice  uf  tliis 
science,  which,  from  its  extent  and  occasional  di£>J 
culty,  exacts  a  considerable  portion  of  diligence  and  I 
perseverance.      The  student  of  the  Common   Lawl 
ought,  therefore,  to  bestow  his  best  attention  uponl 
this   science,  which  at  the  present  day  is  properlyl 
accounted  an  essential   part   of  professional  educaa.1 


■  LiltleioD  hBTiDg  mcDtioDed  a  matter  which  "  is  proved  bj  tl 
pleadiogi,"  Sir  Edward  Coke's  comment  an  tliiB,  is, — "Not 
of  the  beat  orgameatH,  or  proofs  in  law,  ia  drawn  from  the  rj 
entrirs,  or  course  of  pleadiog  ;  far  tit  Imr  ittelf  tpeakelfi  bf  gt 
pleading ;  and  therefore  Littletos  her«  taith,  '  it  ii  proTcd  by  tl 
pleading.'  flic, — as  If  pleading  were  iptiui  kgii  vita  vox." — (Litt, 
i  iro,  Co.  lict  lis,  b.)    Holt.  C.J.  says,   -'Pleading,  Ihongh  It 
does  not  make  the   law,  jrt  a  good  eridence  of  the  law,  becauae 
it  ia  made  conformable  to  it." — (1  Ld.  Ra^.  522.) 
Baron   nullock,  :i  Bing.  541  ;   Abbot,  C.  J.   2  B.  &  Aid.   610d 
Ashunt,  J,  2  T.  R.  10 ;  Lord  K«njon.  4  T.  R.  Ut — See  RamlQ 
Legal  Jodgment,  p.  13. 
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The  plan  of  study  hereafter  eketched  out 
lay  be  so  disposed,  as  to  secure  at  once  the  oppor- 
mity  of  cultivating  practical  and  theoretical  know- 
it  will   enable    the   pupil    to   illustrate   the 
iiiciples  of  pleading  and  practice  by  daily  examples, 
,  by  early  disposing  of  those  studies  which  are 
always  the  most  disheartening  and  disgusting  to  a 
be^nner,  leave  him  at  leisure  to  pursue  those  other 
and  more  recondite  researches,  by  which  alone  tlie 
^—whole    theory    and    principles    of    the    law   can     be 
^H^roughly  understood.     A  clear  and  connected  view, 
Hparly  obtained,  of  the  course  of  an  action — of  the  rela* 
^Tions  and  connexions  between  the  different  branches 
of  pleading,  practice,  and  evidence,  will  interest  the 
young  lawyer  the  more  in  those  matters  which  put 
in  motion  tlie  secret  machinery  of  the  courts,  with 
which  he  has  already  been  familiarised.     Let  him, 
therefore,  in  the  words  of  Lord  Coke,  "diligently 
apply   himself  to   a    timely   and   orderly   course   of 
reading,— that,  by  searching  into  tlie  arguments  and 
reasons  of  the  hiw,  he  may  so  bring  tliem  home  to 
hia  own  natural  reason,  that  he  may  perfectly  under- 
stand them  as  his  own  f ."     Let  it  then  be  taken  for 
granted,  that  the  student  will  at  once  enter  himself 
with  a  special  pleader,  under  whose  eye  he  may  adopt 


i  •  Kager  NoHh'i  Liw  Stodies— Notes  and  lUmtrations,  pp.  78. 79. 
t  Co.lJtt.70,  b.i»7,  b.s232,  b.)394,b. 
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tiie  suggestions  here  offered,  and  offered  only  witli 
great  deference,  in  the  spirit  of  the  poet — 

"  Si  qnid  DOvigti  rcclJDS  istis. 
Candidug  imperti ;  ij  non,  hi*  mm  Dieciuii." 

"  Neither  do  I  see,"  says  Lord  Bacon,  "  but  that 
they  proceed  right  well  in  all  knowledge,  which  do 
cuuple  study  with  their  practice,  and  do  not  first  studf 
altogether,  and  then  practise  altogether  *." 

The  student  cannot  more  profitably  employ  any  spara 
time  he  may  have  on  his  hands  before  entering  into  a 
pleader's  chambers,  and  even  aficr  doing  go,  titan  by 
a  thoughtful  perusal  of  Paley's  Moral  Philosophy — 
especially  Books  II.,  III.,  (Part  I.)  and  VI.;  in 
which  last,  the  eiffhtk  chapter,  "  On  the  Administratioii 
of  Justice,"  will  be  found  one  of  particular  interest 
and  imixirtauce  f . 

The  first  book  then  which  tlie  student  should  sit 
down  to,  in  a  pleader's  chambers,  is  Serjeant  Stephen's 
Elementary  Treatise  on  Pleading  J — a  work  distiiH 
guished  equally  by  its  accuracy,  perspicuity,  and  com- 
prehensiveness— its  elegance  of  language,  and  felicity 
of  illustration.  It  is  divided  into  two  parts — the  first  (of 
a  hundred  and  fifty  pages  only),  containing  "  a  sum- 
mary and  connected  account  of  the  whole  proceedings  In 

•   pBcificstioQ  of  the  Church— Works,  vol.  7.  p.  92. 

t  One  cannot  helji  here  remnrkiiig  vbtl  an  unriTilW  law-wiita 
would  Paleybave  proved  I  Probablj  u  far  excelling  even  Btocksloac 
as  Blacbaloiie  all  hia  jiredccesaors.  coutemporariei,  and  aucceiaon. 

f  A  ueiT  ediliou  of  (his  work,  adapted  to  the  new  praclici^  is  jDit 
publiihed. 
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Action,  from  its  commencement  to  its  termination :" 

i  second  (constituting  the  bulk  of  the  work),  "  The 

Bjccts  of  the  System  of  Pleading,  and  Distribution 

!  Rules  of  Pleading,  in  reference  to  those 

Hecta."     A  week's  or  a  fortnight's  attentive  study  of 

B  first  part,  under  the  eye  of  his  tutor,  will  enable 

>  pupil  thorougldy  to  master  its  clear  and  brief 

[ails,  and  so  to  comprehend  tLe  general  drift  of  the 

Ipstness  transactions  in  ch.-imbers.     The  following  ia 

p  outline  of  the  firet  part  of  tlie  treatise. 

V'  Of  the  division  of  actions  {i.  e,  real,  personal,  and 

ixed), — Courts  of  superior  jurisdiction,   in  which 

niong  may  be  instituted — writs   (t,  e.  summonses, 

cnpiases,  detainers,  and  forms  of  actions) — ancient  state 

of  practice  as   to  appearance  and  pleading — of  ap- 

fiearance— of  pleading — of  making  up  '  the  issue ' — 

of  amendment — of  the  decision  of  issues  in  law — of 

the  trial  of  issues  in  fact — of  judgment — of  writs  of 

execution— of  writs  of  error." 

The  whole  of  this  ought — no  very  difiBcult  task  to 
a  man  who  is  in  eaniest — to  be  well-nigh  learnt  off 
by  heart ;  or,  at  least,  the  leading  definitions,  all  of 
which  are  singularly  concise,  accurate,  and  elegant.  If 
(lie  author's  earnest  exhortations,  on  this  head,  are  but 
adopted  by  his  young  reader, — if  he  can  but  be  pre- 
vailed upon  to  make  vigorous  and  persevering  efforts 
to  muster  these  hundreil  and  fifty  pages  of  Stephen  on 
Pleading,—  to  exercise  himself  in  tliem  catecheticalbf — 
!  will  have  rendered  a  service  not  easily  to  be  for- 
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gotten.  Let  nothing  tempt  him  to  deviate — to  flinch 
from  his  task — till  he  feels  that  almost  every  line  ia 
imprinted  on  his  memory — and  then  he  will  turn  with 
keen  interest  to  see  it  verified  and  illustrated  by  the 
business  transacting  in  chambers.  In  this  application 
of  what  he  has  learnt  to  practice,  let  him  neitlier 
hurry,  nor  suffer  himself  to  be  hurried,  if  he  wishes  to 
avoid  continual  indistinctness  and  error.  Slovr  woHi 
at  first,  makes  quick  work  ever  after. —  Proceed  iJien, 
with  his  tutor,  to  the  second  part.  "  In  no  previous 
publication,"  says  the  Serjeant,  in  his  Preface,  "  hi 
any  attempt  been  made  to  develope  systematically  (he 
principles  of  this  science,  or,  in  other  words,  to  explain 
its  scope  and  tendency— to  select  from  the  mass  of  iti 
various  rules  such  as  seem  to  be  of  a  primary  ani 
fundamenttil  character^ — and  to  trace  the  connexions 
of  these  rules,  and  show  their  bearing;,  as  parts  of  a 
general  scheme  or  system.  It  is  to  this  object  that 
the  present  work  is  directed  •." 

A  better  account  of  the  contents  of  this  very  im- 
portant portion  of  the  volume,  cannot  be  given,  than 
in  the  words  of  its  author. 

"  On  the  whole,  therefore,  the  author  conceives 
the  chief  objects  of  pleading  to  be  these — that  tie 
parties  he  brought  to  issue,  and  that  the  issue  so  pro- 
duced be  TJiaterial,  single,  and  certain  in  its  quality. 
In  addition  to  these,  however,  the  system  of  pleading; 
has  always  pursued  those  general  objects  also  which 


•  Pre&ce,  pp.  i 
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enlightened   plan   of  judicature   professes   to 

— the  avoidance  of  obscuriii/  and  confusion,  of 

ilunly  and  delay.     The  whole  science  of  pleading, 

irdingly,  when  carefully  analysed,  wUl  be  found  to 

itself  to  certain  principal  or  primary  rules,  the 

lost  of  which  tend  to  one  or  other  of  the  objects 

ive  enumerated,  and  were  apparently  devised  in 

lerenee  to  these  objects;  while  the  remainder  are 

an  anomalous  description,  and  appear  to  belong  to 

miscellaneous  principles.     It  is  proposed  in  this 

ipter,  to  collect  and  investigate  these  principal  rules, 

id  to  subject  them  to  a  distribution  conformable  to 

the  distinctions  which  thus  exist  between  them,  in  point 

of  origin  and  object.  This  chapter  will  therefore  treat : 

I.  Of  rules  which  tend  simply  to  the  production  of 
issue. 

II.  Of  rules  which  tend  to  secure  the  matrriaUtif 
the  issue. 

III.  Of  rules  which  tend  to  produce  singleness,  or 
uniti/y  in  tlie  issue. 

IV.  Of  rules  which  tend  to  produce  cerlainti/,  or 
tlariti/f  in  the  issue. 

V.  Of  rules  which  tend  to  prevent  obscuriti/  and 
ilfimon  in  pleading. 

VI.  Of  rules  which  tend  to  prevent  prolixity  and 
inlay  in  pleading. 

Vn.  Of  certain  mUcellaneous  rvAes. 
"  The  discussion  of  tliese  principal  rules,"  proceeds 
Uie  Serjeant,  "  will  incidentally  involve  the  considerft- 
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doD  of  many  other  rules  and  principles,  of  a  kind 
subordinate  to  the  first,  but  extensive,  nevertheless, 
and  important  in  flieir  application  ;  and  thus  will  be 
laid  before  the  reader  an  entire,  though  general  view 
of  the  wuoLE  SYSTEM  OF  PLEADING,  and  of  the  rela- 
tions which  connect  its  different  parts  to  each  other*.'' 
The  above  will  supply  the  student  with  employ- 
ment during  a  considerable  portion  of  the  day,  for  at 
least  a  month — and  that  of  downright  hard  labour. 
Over  and  over  it  again  he  must  go,  frequently  testing 
the  accuracy  of  his  recollection  both  of  the  variouB 
rules,  and  their  examples.  A  very  short  time  will 
liatisfy  him  of  the  importance,  or  rather  necessity  of  so 
doing — of  perfect  familiarity  with  so  masterly  and 
concise  an  epitome  of  all  the  multifarious  rules  of 
special  pleading.  Nothing  will  contribute  so  esseu- 
tially  to  a  complete  and  available  knowledge  of  this 
portion  of  the  treatise,  as  perpetual  recurrence  to  the 
leading  definitions  and  illustrations,  and  ddiberatt 
application  of  them  to  the  actual  business  whick 
passes  under  his  eye.  If  he  ever  feel,  in  doing  thia» 
at  a  loss,  and  yet  hesitate  to  apply  to  his  tutor,  he  wilt 
be  a  fool  indeed.  Let  him  but  slide  into  this  habit 
for  a  constancy,  and  he  may  bid  adieu  to  the  attain^ 
ment  of  any  real  knowledge  of  his  profession.  What 
excuse  can  he  have  for  indolent  superficial  reading, 
when   his  tutor,  or  senior  fellow-pupils,  are  ever  at 

•  Trestiie  on  PI.  pp.  168,  IRS. 
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aid  to  assist  him  ? — So  much  at  present  for  pleading. 
e  student  will  next  proceed  to  work  out  the  ^st 
rtion  of  tlie  work  above  mentioned  into  its  details 
I  details  are  att  tliat  is  meant  by  the  term 
f  PRACTICE  •."  Pupils  are  too  frequently  in  the  habit 
mderrating  the  importance  of  this  kind  of  know- 
;e — are  apt  to  look  at  the  two  great  works  of  Tidd 
i  ArcHbold,  merely  as  books  of  occasional  reference 
^never  thinking  of  using  them  but  on  sudden 
iner^ncies,  and  then  only  picking  their  way  to  wbut 
r  want,  by  inrlex-hunlitit/.  Satisfied  if  they  can 
1  some  leading  word  which  their  eye  may  light 
in  running  down  the  index,  and  so  be  referred 
tomething  about  if' — tliey  never  think  of  any 
mnected  and  systematic  perusal  of  a  book  of  practice, 
conseqiienlly  never  have  n  distinct  knowledge  of 
»  topics  which  are  concerned  in  daily  business. 
s  it  is  that  many  young  lawyers  are  so  deplorably 
deficient  on  this  important  subject,  and  compelled, 
besides,  to  exhibit  that  deficiency  on  the  most  morti- 
fying occasions. 

There  are,  as  already  intimated,  two  great  books 
on  Practice — that  of  Mr,  Tidd,  and  that  of  Mr.  Arch- 

•  ■'  The  '  PBACTICE  ■  of  the  court."  says  Mr.  Tidd,  "  by  which  the 

haiiKmoFul  Dnge  (which  may  not  impraperl;  be  termed  the  cnrnmoa 
^■hr  of  prsptice),   regnUted  from  time   to  time  by  rulei  RDd  orden, 
"a  uf  puliunent,  aail  judicial  decigi-ODi.    The  practice  ii  the  law 
id  BS  such  i>  a  part  of  tlie  law  o!  the  land."     1  Tidd 

i.  InlnMl,  Uxi. 
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bold.  The  former  is,  and  has  long  been  a  work  of 
paramount  authority,  on  account  of  its  admirable 
accuracy  and  arrangement.  It  is  called  by  that 
laborious  collector  of  precedents,  Mr.  Weutworthj 
*'  the  polar  star*  of  the  practitioner."  It  is,  inolud- 
ing  the  forms,  in  three  large  volumes,  closely  printed ; 
but  since  the  last  edition  was  published,  tlie  law  of 
practice  has  undergone  such  sweeping  and  incessant 
alterations  as  have  called  forth  supplement  after 
supplement,  each  framed  with  great  ability  and  care : 
but  the  inconvenience  of  a  work  of  reference  with 
three  or  four  supplements  to  it,  are  manifestly  very 
great,  A  new  edition  of  the  whole  work  is  loudly 
called  for  by  the  profession,  and  would  confer  signal 
service  not  only  on  practitioners,  but  pupils.  As 
with  the  exception  of  the  abolition,  or  modilicationi 
of  the  law  of  arrest,  few,  if  any  material  alterations  in 
practice  are  now  anticipated,  the  profession  will  not, 
perhaps,  wait  long  for  the  publication  of  a  new  and 
complete  edition  of  tliis  invaluable  work. 

Under  tliese  circumstances,  the  author  cordially 
recommends  to  the  student  Cliilty's  Archbold's  Prac- 
tice, a  fourth  edition  of  which  is  just  published  (1635)* 
incorporating  all  the  latest  alterations  effected  by 
decisions,  rules,  and  statutes.  It  is  a  far  less  formidable 
looking  book  than  that  of  Tidd ;  and,  though  inferior 
to  it  in  extent  and  scientific  arrangement,  it  is,  on  the 
whole,  belter  calculated  for  the  student's   purposes; 

•   lU  Wcntworth,  prc(.  v. 
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eing  more  accessible,  and  containing  numerous  little 
practical  suggestions  and  exptanatioiia,  which  are  not 
to  be  found  in  Tidd.  It  has  long  been  a  standard 
book  in  the  profession,  and  lias  not  suffered  in  the 
hands  of  it^  experienced  and  learned  editor.  To  this 
work,  then,  the  student,  after  completing  his  perusal 
of  Stephen,  will  devote  at  least  two  hours,  twice  a 
breek.  He  will  find  it  but  an  expansion  of  the  first 
wrtion  of  Stephen  on  Pleading,  the  latter  of  which  may 
!  viewed  as  a  kind  of  map  or  chart  of  the  former. 
Yes — two  hours,  at  least,  twice  a  week,  must  the  pupil 
devote  to  a  hearty  perusal  of  Archbold,  if  he  wish 
to  make  a  sure  and  rapid  progress  in  his  professional 
studies.  Nothing  but  this  will  familiarise  him  with 
the  machinery  of  the  law— with  its  practical  working. 
Without  it,  he  can  never  know  anything  thoroughly 
that  is  required  in  actual  business.  He  is  candidly 
^^^prised  tliat  this  is  very  far  from  an  inviting  task — 
^Bhi  tlie  contrary,  it  is  one  very  dreary  and  disliearten- 
^Bng  to  the  bulk  of  pupils,  not  one  out  of  five,  or 
^"perhaps  ten  of  whom  will  probably  be  at  tlie  pains 
we  are  speaking  of.  He  will  therefore  thus  obtain  ti 
great  advantage  over  very  many  of  his  competitors  : 
for  there  is  nothing  that  tells  earlier  in  a  young 
pleader's  or  barrister's  favour,  than  the  reputation  of 
being  a  sound  and  reoAy  practice-lawi/er — notliing  that 
gains  him  so  quickly  the  confidence,  and  even  per- 
sonal attachment,  of  his  clients.  Let  him  therefore 
let  himself  down  early  and  resolutely  to  his  task  ;  nor 
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Start  at  liearing  that  he  must  make  a  point  of  reading 
Archboki  twice  through  —  and  well  through — from 
cover  to  cover.  Whatever  other  studies  his  atten- 
tion may  be  directed  to,  how  numerous  and  pressing 
soever  may  be  the  calls  upon  him,  let  him  never  give 
up  his  Archbold.  Let  him  perpetually  pause  and 
reflect  on  the  reason  of  the  various  rules  he  meets  with  ; 
and  if  that  is  not  obvious,  he  must  make  a  point  of 
perusing  the  case  referred  to,  as  an  authority  m  the 
note :  "  for,"  as  Lord  Mansfield  said,  "  the  reason  and 
spirit  of  cases  make  law — not  llie  letter  of  particular 
precedents  *."  Any  other  mode  of  reading  can  be 
that  only  of  a  pettifogger.  There  is  not  a  sentence — 
scarce  a  line,  even,  of  a  book  of  practice,  that  does 
not  contain  the  result  of  acute  and  learned  argu- 
mentations before  a  judge,  or  the  full  court, — where 
all  the  pros  and  coiis  of  these  apparently  tririal 
matters,  were  most  keenly  contested :  and  nothing  is 
better  calculated  to  traiu  tlie  youthful  mind,  betimes, 
to  legal  habits  of  thought — to  caution  and  exactitude — 
than  frequent  researches  of  the  kind  in  question.  He 
will  often  be  astonished  at  the  secret  difficulties  hang- 
ing about,  apparently  the  very  plainest  points  of  law 
—  the   great   ingenuity   and    learning  displayed   in 


argumg 


and  deciding  them. 


The  student  must  not  smile,  when  he  is  recom- 
mended even  to  draw  up  a  kind  of  catechism  of  tfaa 


■  FUher  *.  Prmoe,  3  Burr,  13(4. 
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leading  heads  of  practice — framing,  for  instance,  a 
|Mirticularly  diiBciilt  and  important  section  into  short 
qaestions,  and  minuting  answers  to  them  on  the  other 
nde  of  a  small  note-book,  which  can  be  easily  slipped 
faito  the  pocket,  and  carried  about  *. — But  surely  this 
is  overrating  the  importance  of  such  knowledge,  mur- 
mors  the  student  By  no  means.  Let  him  only  consi- 
der, for  a  moment,  that  this  is  the  kind  of  learning 
which  he  is  soonest  called  upon  to  exercise,  and  that  in 
a  manner  which  will  not  admit  of  his  veiling  ignorance 
•—namely,  when  questions  are  suddenly  put  to  him  by 

*  E.  g. — As  to  MI8NOMER  of  the  defendant,  in  a  writ  of  summons. 

Q, — ^The  plaintiff  haying  miscalled  the  defendant,  in  the  writ, — ^iQ 
what  name  ought  he  to  declare  against  the  defendant,  if  the  defendant 
appears  by  the  wrong  name  ? 

A By  the  wrong  name ;  because,  &c. 

Q. — But  suppose  the  defendant  appears  by  his  right  name  ? 

^—— The  plaintiff  must  then  declare  against  him  by  his  right  name, 
Ktatiiig  that  he  was  sued  by  the  wrong  name. 

Q. — Suppose,  however,  that  the  defendant  does  not  appear  at  all, 
could  the  plaintiff  appear  for  him,  according  to  the  statute,  in  his 
riffht  name  ? 

^.— No  ;  because,  &c. 

Q.— >Could  he  then  appear  for  him  in  the  name  by  which  he  is 
sued,  and  afterwards  declare  against  him  in  his  right  name  ? 

^.— No ;  because,  &c. 

Q.^What  course,  then,  ought  the  plaintiff  to  adopt  under  theae 
circumstances  ? 

A, — Let  him  appear  to  the  defendant  in  the  wrong  name,  and 
daclare  against  him  by  that  name— which  would  subject  the  plaintiff 
only  to  be  compelled,  by  judge's  order,  to  amend  his  declaration  by 
inserting  the  right  name. 

Q. — ^Was  this  the  old  practice,  or  is  it  the  result  of  any  of  the 
fecent  rules,  or  statutes  ?  &c.  &c.  &c. 
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his  clients,  tliemselvea,  in  some  emergency — "  Low  if 
this  to  be  done — when  must  that — what  will  be  t 
consequences  of  this  mistake — how  can  it  be  remdiedjT 
&c.  &c.  How  painful  must  be  his  position,  if  hir 
neither  knows  the  law,  nor  can  readily,  if  at  all,  fins, 
it,  and  stands  stammering,  hesitating,  bewildered 
fumbling  about  his  books  —  compelled,  at  last,  t 
dismiss  his  client,  after  bd  evasive,  erroneous,  or  men 
guessing  answer,  with  a  more  dissatisfied  and  puzzla 
tur  tlian  he  brought,  and  the  belief  that  he  is  employ 
ing  a  superficial  and  incompetent  person,  whom  it  ii 

[  consequently,  his  duly  to  get  rid  of  as  soon  as  possible 
Why,  now,  will  the  student  hazard  all  this — why 
throw  such  serious  obstacles  in  lus  way — why  confua 
and  perplex  himself,  and  mislead  his  clients,  when  < 
little  timely  persevering  industry  will  ensure  sud 
happy  results?  Say  that  there  are  seven  or  eigfc 
hundred  pages  of  Archbold, — what  are  they  to  a  n 
who  resolutely  reads  them  for  two  hours,  twice  a  weel^ 
for  two  or  three  years,  even  ?  And  what  is  all  thil 
time  and  labour,  when  it  is  considered  as  ensuriai 
the  easy  and  pleasant  discharge  of  business  hertafter^ 
whicli  would  otherwise  be  perpetually  annoying  anJ^ 
delaying  him,  when  time  is  an  object  ? 

'  Tidd's    Practice,   and   Coke    upon   Littleton,1 

'  said  a  learned  and  eminent  friend,  the  other  day,  I 
the  author,  *'  I  read  over  well,  from  cover  to  coveti 
three  times  during  my  pupilage;  and  I  think  th 
former  was  the  making  of  me  I     I  was  seen  ofte 
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Ktiicatiiig  my  friends  from  momentary  difficulties, 
I  court ;  that  led  to  small  cases  being  sent  me  on 
lints  of  practice — tliese  to  little  briefs — which  last 
1  to  greater  ones,  and  on  general  matters.  I  often 
lay  that  Tidd  was  my  foundation-stone  I  " 

So  much,  then,  for  Practice — let  us  now  return  to 
I  Pleading.  We  left  the  student  carefully  reading  the 
I  second  part  of  Stephen,  and  shall  suppose  him  to  have 
I-  sompleled  its  perusal.  As  he  resorted  to  Archbold's 
I  Practice,  in  order  to  carry  out  the  former  portion  of 
I  Stephen,  so  he  will  be  directed  to  the  first  volume  of 
I  Cltttty  on  Pleading,  to  carry  out  the  latter  portion. 
I  Hear  the  liberal  eulogy  pronounced  by  the  Serjeant 
I  apon  bis  coUaborateHr. 

'  It  is  to  a  writer  of  our  own  day  that  the  honour 
is  due,  of  having  first  thrown  effectual  light  upon  the 
adence  of  pleading,  by  an  elaborate  work,  in  which  d 
all  its  different  rules  are  collected,  arranged  in  con* 
venient  divisions,  and  illustrated  by  explanation  and 
exaniple.  The  work  here  mentioned  is  the  well- 
luiown  Treatise  on  Fleaditig,  by  Mr.  Chitty ;  which  no 
person  competent  to  appreciate  the  difficulty  of  the  task 
performed,  can  ever  peruse  without  high  adiniration 
le  learning,  talent,  and  industry  of  the  author  "." 
his  work  happened,  unfortunately,  to  be  the  fiTst 
came   in   the  author's   way,   on   entering   tlie 


first  twenty  or  thirty  pages  of  it  with  an  alma 
mortal  disgust — one  which  he  was  long  id  getliflj 
rid  of.  Having  subsequently,  however,  adopted  th 
course  which  he  has  been  above  recommending— niH 
which  he  has  often  recommended,  with  similiir  gooi 
I  effect — Chitty's  Pleading  became  as  interesting  aiU 
}  attractive,  as  it  had  formerly  been  repulsive.  E£ 
V  that  he  bad,  in  perusing  it,  only  to  till  up  tbi 
I  ebmprebensire  outline  of  Serjeant  Stephen,  and  bl 
thus,  easily  and  pleasantly,  put  in  possession  of  ifci 
whole  SYSTEM  OF  PLEADING. — This  admirable  treatiM 
opens  with  a  subject  which  has  been  already  adverto 
to  in  the  last  chapter,  as  one  of  pre-eminent  import 
[  ance  and  di£Bculty — "  parties  to  actions."  A 
'  formerly  observed,  there  are  two  classes  of  actioa 
—  those  on  Contracts,  and  those  on  Wrongs  [/fi 
Contractu — Ex  Delicto] ;  and  the  first  one  hundred 
and  six  pages  (constituting  Chapter  I.)  of  Mr.  Chitty^ 
Treatise,  are  devoted  to  the  question,  who  ought  tl 
be  made  the  plaintiff,  and  who  tlie  defendant,  in  bod 
of  these.  "  In  laying  down  a  rule,"  says  Mr.  Haai 
moud,  in  an  admirable  httle  treatise  on  the  subject  d 
Parties  to  Actions,  now  out  of  print,  "  to  determinl 
who  should  be  plaintiff  in  suing  for  a  civil  injury,  i| 
I  Other  words,  who  is  interested  in  redressing  it,  tht 
reflections  that  would  occur  to  one  unversed  in  legS 
distinctions,  would  be  the  following : — As  civil  actions 
are  brought  to  repair  some  loss  sustained,  the  party  to 
whose  use  the  fruits  of  the  suit  are  to  be  appropriated, 
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id  whose  interests,  have,  in  fact,  been  iinpaired, 
lOuld  complin.  Why  sue  in  the  name  of  one  who 
to  derive  no  benefit  from  the  event,  who  has 
sustained  no  real  loss  for  which  to  demand  a  repara- 
tion ?  This  reasoning,  however  plausible,  and  even 
Just  in  actions  ex  drlklo,  would  often  deceive,  if 
applied  to  actions  for  a  breach  of  contract.  Here  the 
^oice  of  a  suitor  must  be  guided  by  considering,  not 
whose  are  the  losses  meant  to  be  repaired,  but  witli 
ithom  the  affreanent  h(ts  been  made;  for  he  alone  can 
enforce  its  performance,  and  complain  when  it  lias 
been  broken.  It  must,  therefore,  and  with  the  view 
of  deciding  whether  two  or  more  should  sue  jointly 
for  a  breach  of  contract,  be  inquired,  with  whom  shall 
it  be  said  that  a  contract  has  been  concluded;  or 
which  reaches  the  same  meaning,  and  is  the  technical 
mode  of  expressing  the  same  tiling,  who  has  the  legal 
interest  in  a  contract.  Now,  the  answer  to  the  ques- 
tion in  whom  resides  the  legal  interest  in  contracts,  is 
by  no  means  uniform,  but  is  governed  by  the  nature 
of  the  agreement  respecting  which  the  question  is 
asked." — It  is  obvious  that  tliis  is  a  subject  which 
involves,  directly  and  indirectly,  a  considerable  extent 
of  general  legal  knowledge — as  of  the  law  of  principal 
id  agent — bankruptcy,  insolvency,  assignment,  part- 
irship,  marriage,  death,  &c.  &c, :  and  which  will 
consequently  require  very  careful  instruction  and 
numerous  explanations  on  the  part  of  the  pleader,  in 
his  monitng  prelections  with  the  pupil.  The  latter 
must  not  complain  at  being  kept  at  this  extensive 
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portion  of  his  studies  for  a  mouth  or  two ;  for  if  lie 
dopB  justice  to  it,  he  may  rest  assured  that  he  ha* 
made  very  considerable  progress. 

The  next  subject  to  which  the  pleader  will  direct 
his  pupil's  attention,  will  be  the  forms  of  action  *, 
which,  with  but  moderate  effort,  can  be  easily  mm- 
tered  in  a  few  weeks  ;  for  with  their  general  outlines 
he  Las  been  already  partially  made  acquainted  in 
Stephen,  and  their  minor  details  are  perpetually  exem- 
plified and  illustrated  by  the  business  going  on  in 
chambers.  The  remaining  portions  of  the  treatise, 
which  are  but  an  ainpliiication  of  tlrnt  of  Serjeant 
Stephen,  and  which  will  require  to  be  read  with  much 
caution,  and  perpetual  reference  to  the  subsequent 
decisions,  rules  and  statutes,  by  which  such  extensiv* 
alterations  have  been  effected — the  student  will  take 
every  opportunity  of  acquainting  himself  with,  thougli 
unable  for  the  present,  to  go  as  syslematicaUy  t!irou^< 
them,  as  through  the  previous  portions.  He  must 
not  fail  to  study  the  precedents  of  declarations,  pleat, 
&c.,  contained  in  the  second  and  third  volumest 
anxiously  observing  how  they  are  adapted  to  particular 


*  "  It  IB  of  tlie  utmost  iinjxirtani'E  to  observe  the  houmlajiBg  of  tba 
different  actions,  uol  only  io  respert  of  their  being  most  logicallr 
fVuned,  *Dd  best  adapted  to  the  nature  of  eacb  particular  case,  bat 
also  in  order  that  causes  may  not  be  brought  into  court  canfiuedl| 
and  immethodicallfi  and  that  the  record  majat  once  clearly  asct 
the  iDBtter  in  dispute  :  a  regulation  which,  since  the  dtflerent  bsgitv 
latiTe  provisions  respecting  costs  (tbe  right  to  which  Tariea  in  diSCreat 
rorou  of  action),  has  become  of  still  greater  importance." — I  Chitt. 
PI.  110  ;  and  see  per  Lonl  Kenyoa,  C.  J..6  T.  R.  129,  130  ;  EyM, 
C.  J.,  I  B.  &  P.  476 !  AbboU  (Tenterdcn),  C.  J.,  5  B.  &  A.  6S-1. 
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cases,  and  treasuring  up  in  Lis  mind  the  important 
notes  appended  to  almost  all  the  forms,  and  contain- 
iog  information  which  is  often  souglit  for  elsewhere  in 
rain.  If  be  will  but  make  a  point  of  seeking  thus  a 
solution  of  the  various  little  dilEcuUies  which  he  en- 
counters in  actual  business,  he  will  soon  be  sensible  of 
making  rapid  progress  in  tlie  acquisition  of  the  science. 
— While  tlie  pupil,  however,  is  thus  vigorously  apply- 
ing himself  to  the  study  of  pleading  and  practice,  he 
must  make  a  pointofreading  such  portionsof  the  second 
volume  of  lilackstone's  Commentaries,  to  be  pointed 
out  by  his  tutor,  as  will  give  him  a  general  notion  of 
the  nature  of  property  real  and  personal,  with  their 
respective  incidents.  This  he  will  follow  up  by  occa- 
sional perusal  of  Selwyn's  Nisi  Prius,  a  work  which 
he  ought  ever  to  have  at  his  elbow,  for  the  purpose 
botli  of  continuous  reading  and  reference.  It  consists 
of  a  number  of  concise  elementary  treatises  on  all  the 
leading  heads  of  Nisi  Prius  law,  conveniently  arranged 
with  reference  to  pleading  and  evidence  •.  Suppose, 
for  instance,  his  pleader  gives  him  "  instructions  "  to 
draw  a  declaration  in  an  action  for  iissanlt  and  battery : 
he  will  read  them  over,  and  then  turn  to  that  head  in 


■  "  Assumpsit,"  ■■  Inaarance,"  and  "  Slander,"  the  &nt  of  which 
is  universal!;  Hllowed  to  be  the  best  in  the  book,  Kill  gice  the  reader 
■  refj  favDurshle  ides  of  Mr,  Selvyn's  mode  of  treating  a  luhject ! 
but  It  mnat  be  caogtantlj  borne  in  miod  by  the  etadenE  that  since 
the  publication  of  the  last  edition  (I8:)l),  ho  manj  and  great  bate 
been  the  alterations  which  have  taken  place,  as  to  require  great 
vigilance  in  reading  it, — conitant  refereace  to  later  tezt-bookt,  and 
lies  of  the  preceptor. 
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Selwyii,  to  gain  a  general  notion  of  the  law  on  thai 
subject.  He  is  already  familiar  with  the  structure  uf 
a  Declaration  of  Trespass,  which  he  linds  is  the  form 
of  action  he  must  adopt;  and  alao  obtains  an  insip;Lt 
into  the  mode  of  sustaining  the  case  at  the  trial,  by 
"  evidence." — By  this  means  the  student  will  uot 
only  understand  more  distinctly  the  scope  and  bearing 
of  the  rules  of  special  pleading,  but  make  daily  acces- 
sions to  the  fund  of  his  general  legal  knowledge.  He 
will  soon  perceive  that  almost  three-fourths  of  hit 
pleader's  business  consists  of  opinions  and  pleadings 
in  actioiia  "  Ex  Contractu ;"  and  that  it  will  therefore 
be  necessary  for  him  early  to  direct  his  attention  to 
the  law  of  contracts. 

The  great  treatise  of  Pothier  *,  a  foreign  author,  on 
the  Law  of  Contracts,  is  strenuously  recommended  to 
the  student's  attention.  It  is  thus  spoken  of  by  Lord 
Tenterden  and  Sir  William  Jones: — "  It  is  remark- 
able," says  the  former,  in  the  preface  to  his  "  Shi[H 
ping,^  "  for  the  accuracy  of  tlie  principles  contaiueA 
in  it,  the  perspicuity  of  its  arrangement,  and  the 
elegance  of  its  style." 

"  Here  I  seize  with  pleasure  nn  opportunity,"  saya 
Sir  William  Jones,  "  of  recommending  his  (Pothier'e) 
admirable  treatises  ou  all  the  different  species 
express  or  implied  contracts  to  the  English  lawyer^ 
exhorting  htm  to  read  them  again  and  again :  for  if  hif 
great  master  Littleton  has  given  him,  as  it  must  be 

•  Wliii;!)  liiH  iieeo  escellently  transliiled.  with  nulee,  bj  tlic  1 
Sir  W.  U.  Evam— ill  2  vulumea,  8to  tlSOfiJ. 
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'presumed,  a  taste  for  luminous  method,  apposite 
pies,  and  a  clear  mauly  style,  in  whicli  nothing 
redundant,  nothing  deficient,  lie  will  surely  be 
ilighted  with  works  in  which  all  these  advantaj^es 
are  combined,  and  the  greatest  portion  of  which  is  lav 
at  Westminster  ",  as  well  as  at  Orleans :  for  my  own 
part,  I  am  so  charmed  with  them,  that,  if  my  undts- 
sembled  fondness  for  the  Study  of  jurisprudence  were 
never  to  produce  any  greater  benefit  to  the  public, 
than  barely  the  introduction  of  Pothier  to  the  acs 
jauaiDtance  of  my  countrymen,  I  should  think  that  I 
■ad,  in  some  measure,  discharged  the  debt  which 
wvery  man,  according  to  Lord  Coke,  owes  to  Aif 
prufissimi  f ," 

The  student  will  also  provide  bimeelf  with  a  copy 
of  Mr,  Joseph  Chitty's  (jun.)  Treatise  on  Contracts, 
of  which  a  secontl  edition  has  appeared  very  lately 
(1634).  It  is  in  one  octavo  volume,  of  moderate 
and  is,  in  the  author's  opinion,  decidedly  the 
It  practical  treatise  extant,  upon  the  subject.  He 
had  occasion  frequently  to  examine  it  for  prac- 
tical purposes,  and  is  happy  to  bear  testimony  to 
its  admirable  arrangement,  accuracy,  compression  of 
detail,  and  comprehensiveness  of  design.  Its  late 
date  has  enabled  its  author  to  present  the  very  im- 

•  See  Cdi  v.  Trof,  S  B.  Ei  A.  '174  ;  S.  C.  1  D.  &  R.  38  i  In  which 
Ihe  judgei  priacipall;  grounded  their  decisioD  apoD  the  Writiilgl  o{ 
Pothier 

t  Quar^— Lord  Baton  $     See  hii  Law  rrac»,  28. 
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portant  subject  of  wlucli  hp  treats,  as  the  law  n< 
staods,  after  tUe  numerous  cUanges  that  liav«  taki 
place  since  the  publication  of  the  first  editiop  *.     If 
Uie  student,  in  short,  will  but  do  justice  to  this  work, 
he  will  have  obtained  no  mean  acquaintance  witk 
very  important  and  extensive  branch  of  law. 

Thus,  then,  may  the  student  advantageously  occuj 
himself  during  the  first  twelvemonth  of  his  piipilag«{ 
and  at  its  close,  let  him  take  a  review  of  what  he 
done  T — he  has  thorougMy  acquainted  himself  witli 
outlines  and  leading  details  of  the  system  of  pleading 
and  practice, — having,  to  adopt  Lord  Bacon's  lai 
guage.  repeatedly  "  returned  unto  the  fundamentals 
of  the  science."  He  has  marked  their  practical  appli^ 
cation :  has  tolerably  familiarised  himself  with  the  most 
extensive  head  of  business  in  a  pleader's  chambers— 
the  law  of  contracts;  and  the  numerous  subjects  dis- 
cussed in  Selwyu's  Nisi  Priua :  by  which  means  lie 
has  acquired  a  considerable  fund  of  miscellaneous 
information,  and  a  knowledge  of  tlie  mode  of  using 

"  "  I  h«TC  i^adcavoared  to  render  thia  work,"  ssyt  Mr.  C,  ■'  noi 
□nl;  an  elaborate  and  rom|ilete  treatiet  od  the  prineiplri  nt  the 
Law  of  CuntractB.  iUaatrated  and  Biplslned  bj  practical  rascB,  bul 
■Iru  s  ueefnl  ATtn  Privi  book  on  [he  very  many  imiiortant  subjecti 
which  it  embraces.  *  *  The  law  or  (finest  to  aotioiu  fur  debts,  ind 
upon  special  coatnirta,  bos  also  been  detailed  with  e(insiderabl>- 
diflusenels.  No  paiai  have  been  spared  to  render  this  part  of  the 
treatise  praclieally  useful.  Not  only  are  the  nntnre  and  raliilily  Of 
each  probable  ground  of  defence,  fully  consiilered.  but  (he  modt  ^ 

jileadiag  and  of  procing  such  defence,  is  also  eiplained." Pnt. 

m.  IT. 


J 
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it.  He  bas  acquired  something  like  settled  businesB- 
like  habits, — an  aptitude  for  legal  investigation,  and 
tolerable  facility  of  reference. 

Has  not  this,  then,  been  a  well-spent  year?  While 
•ome,  ill-advised,  have  been  poking  about  disconsolately 
in  tlie  regions  of  ethics — have  been  poring  over  Locke, 
Hobbes,  Grotius,  PufFcndorff,  Vattel — and  are  only 
just  emerging  out  of  the  cold  atmoBphere  of  unsuc- 
cessful abstract  speculation ;  while  others  have  been 
galloping  over  Blackstonc,  or  losing  themselves  in 
Ibe  gloomy  tortuosities  of  Coke  upon  Littleton,  or 
frittering  away  their  time  over  this,  that,  and  the 
other  "elementary"  book,  or  dancing  attendance  on 
various  lecturers,  or  gadiling  about  in  search  of  the 
conflicting  suggestions  of  their  friends :— our  practical 
student,  turning  neither  to  the  right  hand  nor  to  the 
left,  has  already  advanced  far  on  his  way ;  has  leanit 
the  use  of  all  the  weapons  of  ordinary  legal  warfare ; 

IksB  acquired  a  keen  relish  for  tlie  pursuit  of  pro- 
fessional learning;  has  found  out  a  way  of  reading 
mant/  books,  in  thoroughly  mastering  one;  and  where 
,be  does  not  actually  know  the  law,  can  at  once 
discover  where  it  may  be  found  •. 
•  His  tecimd  year  will  be  spent,  according  to  circum- 
tlances,  with  the  same  pleader,  provided  his  ability, 
learning,  and  business  warrant  it, — or  with  anotlier,  of 
longer   standing,   greater  experience,   and   business 

ee  BiMffcU'a  Life  af  Johnioii.  vol.  iii.  p.  75  ('th  ed.). 
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of  a  more  difficult  description,  TLis  second  tui 
when  he  sees  tbe  iateUigenC  business-like  manner 
which  his  pupil  sets  to  work,  will  scarcely  belie' 
that  be  is  but  commencing  his  second  year's  stui 
of  tbe  law ! — Here,  however,  he  must  be  "  up  and 
doing;"  all  his  former  babits  are  brought  into  full 
play;  all  his  acquisitions  and  facility  of  reference  an 
heavily  taxed,  for  tbe  business  he  now  sees  is 
only  of  a  more  arduous  character,  but  passes  ne< 
sarily  in  quicker  succession  before  him.  Nevertheli 
he  will  not  lose  his  brealli,  or  presence  of  mind :  he 
will  not  over-eagerly  attempt  too  much, — but  what  he 
does  attempt,  will  be  creditably  done,  and  thoroughly 
understood.  How  often  he  will  bless  himself  for  his 
familiarity  with  Stephen,  but  especially  with  Arch> 
bold  !  How  many  little  diiBculties  he  finds  daily  dis- 
appearing! How  numerous  the  opportunities  now 
afforded  liim  of  correcting  or  corroborating  his  im- 
pressions of  practice !  Nevertheless,  he  may  yet  be 
disheartened  at  finding  nearly  a  hundred  heads  of  law 
perpetually  brought  into  action  that  he  had  before 
scarce  more  tlian  heard  of,  "  Perhaps,"  he  will  be^n 
to  think,  "  I  have  been  premature :  1  feel  that  I  am 
taken  suddenly  out  of  my  depth^ — I  had  better  hare 
stayed  half  a  year,  or  a  year  longer  with  my  first  pre- 
ceptor— but,  n'  importe,  'tis  now  too  late;  so  I'll  even 
make  the  best  of  it."  In  this  humour  he  goes  on  with 
dogged  patience,  with  steady  resolution,  not  attempt- 
ing to  grapple  with  every  thing  at  once, — to  monopo- 


ie«%n 
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Use  "  papers,"  in  order  to  hurry  through  tliem  sooner 
'^lan  his  fellow  pupils,  and  so  acquire  a  reputation  for 
<operior  acuteuess  and  dexterity.  He  will  indulge 
such  puerile  feelings.  In  a  montli  or  two's  time 
will  discover  that  he  is  leaving  liis  competitors  far 
ind  him.  Tliougli  some  of  them  may  have  been 
lie  field  a  year  or  two  before  him,  yet  his  Biiperiot 
rgy  and  method  give  him  so  evidently  the  advan- 
over  them,  that  he  is  often  consulted  in  their 
iculcies,  instead  of  ttieir  tutor;  who,  not  slow  to 
appreciate  his  merits,  gives  him  papers  of  increasing 
difficulty,  and  affords  liim  at  the  same  time  less 
assistance  than  he  found  necessary  at  first  Our 
student,  as  lie  looks  at  his  well-worn  Archbold  and 
Cfiitty,  is  conscious,  not  that  he  knows  so  much  more 
than  his  fellows,  in  point  of  extent — but,  that  what 
both  know,  he  knows  so  much  better  than  they, — 
wliut  he  does  not  know,  he  can  learn  so  much  more 
easily  and  effectually,  retain  so  much  longer  than 
they,  and  apply  with  so  much  superior  expertness. 
To  proceed,  however. — He  will  feel  every  day  more 
more  the  necessity  of  understanding  the  law  of 
DCNCE  *,  a  subject  with  which  he  lias  already 
!Come  incidentally  and  partially  acquainted,  but  of 


•  "Th»t,"  aajB  Mr.  Star  kit,  "which  ■«  legaUj  offered  hy  the 
litigitiiig  jiartieB  to  ioduce  s  jary  to  decide  for  or  Hgainit  the  partiei 
tllBKiiig  such  ful>  (kb  rontradistingoiahed  from  all  comment  and 
■rgameot  on  the  subject)  rails  witluii  the  dcicriptjon  afes'itcnrr. 

"  Where  loeh  evidence  ia  sufficient  to  prodnee  b  convictioti  of  tha 
milb  of  the  fact  to  be  estibltsheil,  it  amounti  to  pmqf." — 1  SUrk. 
It.  p.  10. 
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which  he  must  now  begin  to  seek  a  more  systemado  I 
knowledge. 

Tlie  two  standard  works  on  this  branch  of  law 
those  of  Phillips  and  Starltie.  Either  of  them  may' 
be  studied  with  great  advantage ;  the  former  may  be 
considered,  perhaps,  to  be  of  a  more  direct  practical, 
the  latter  (published  in  183:3)  of  a  more  elementary 
and  philosophical  character.  The  first  volume  of  Mr> 
Starkie's  Treatise  consists  of  an  admirable  cxposidna 
of  the  general  principles  of  the  law  of  evidence, 
the  preface  he  thus  lays  out  the  plan  of  his  work  :■ 

"  It  is  proposed,  in  the  following  treatise,  to  coo-.] 
sider  the  practice  of  the  law  in  England  on  tlie  subject 
of  judicial  proof.  With  this  view  the  elementary 
principles  by  which  the  admissibility  of  evidence  to 
prove  matters  of  fact  before  a  jury  is  governed,  will 
first  be  considered.  A  second  division  will  contain 
an  enumeration  of  ike  different  instrumerUt  of  evidence 
as  governed  by  these  principles  and  elementary  rules. 
In  a  third,  the  application  of  these  principles  and 
instruments  to  the  purposes  of  proof  will  be  con- 
sidered, as  aUo  tlie  distinction  between  law  and  fact, 
and  the  force  and  effect  of  direct  and  circumstantial 
evidence;  and,  lastly,  Qwhich  occupies  the  whole  of 
the  second  volume]  the  evidence  essential  to  the  proof 
of  particular  issues  will  be  detailed,  and  references 
made  to  the  leading  decisions  connected  with 
particular  subject  of  proof  *." 
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'The  great  principles  of  evidence," 
T.  Starkie,   in  the  body  of  the  work,    "  may  be 
reduced  to  three  classes : 

"  I.  Those  which  depend  on  ordinary  experience 
id  natural  reason,  independently  of  any  artificial 
lie  of  law. 

II.  The  artificial  principles  of  law,  which  operate 
to  Uie  partial  exclusion  of  natural  evidence,  by  pre- 
scribing tests  of  infallibility,  and  which  may  properly 
be  called  the  excluding  principles  of  law. 

"  III.  The  principles  of  law  which  either  create 
artificial  modes  of  evidence,   or  annex  an  artificial 

I  effect  to  mere  natural  evidence  *." 
V "  We  are  next  to  consider  what  are  the  means 
KND  INSTRUMENTS  of  evidence — how  they  are  to  b« 
procured  and  used — their  admissibility  and  effect. 
These  are,  first,  oral  witnesses,  examined  vivd  voce 
in  court,  as  to  the  facts  within  their  own  knowledge, 
and,  in  some  particular  instances,  as  to  what  they 
have  heard;  and,  secondly,  written  evidencef." 

-"  A  more  interesting  branch  of  the  subject—tlie 
.icATioN  of  these  principles  and  instruments  to 
proof  of  issues  generally  and  particularly,  is  now 
be  considered.  It  is  to  be  recollected,  that  every 
verdict  is  compounded  of  law  and  fact:  of  the  tacts, 
Bs  ascertained  by  the  finding  of  the  jury ;  of  the  law, 
tu  expounded  by  the  judges,   with  relation  to  the 
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*  i  SWrV,  Ev.  p.  13. 


t  Ibid,  p.  76. 
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evidence,  and  applied  by  tlie  jury  to  the  facts ;  and 
the  trial  is  the  process  by  which  the  facts  are  thus 
ascertained,  and  the  law  applied. 

"  In  this  proceeding  it  is  the  business  of  the  parties 
to  supply  the  necessary  evidence ;  it  is  the  province 
of  the  court  to  pronounce  on  the  legal  effect  of  the 
evidence;  and  it  is  the  duty  of  the  jury  to  decide 
upon  the  facts,  and  to  apply  the  law.  Hence  naturally 
result  three  distinct  subjects  for  consideration  •." 

Ilie  above  outlines  will  suifice  to  show  the  student 
the  nature  and  extent  of  the  preliminary  dissertation, 
occupying  the  first  volume  of  Mr.  Starkie's  great 
work;  and  he  may  rest  assured  that  an  attentive 
perusal  of  it  will  be  attended  with  the  happiest 
effects.  The  more  he  reads  it,  the  ofteiier  he  con- 
nects and  illustrates  his  readings  with  the  actual 
business  of  chambers — the  more  distinct  and  accurate 
will  become  his  notions,  not  only  of  evidence,  but 
of  pleading  and  practice.  He  will  be  astonished  and 
delighted  to  find  how  rapidly  his  old  difficulties  dis- 
appear, as  he  acquaints  himself  with  the  intimate — 
the  secret  connection  between  pleading,  practice,  and 
evidence;  their  mutual  bearings — their  action  and 
re-action  upon  one  another  f.  He  will  therefore 
devote  two  hours  twice  a  week  to  the  perusal  of 
Starkie,  and  make  a  point  of  devoting  particular 
attention  to  every  *'  case  on  evidence"  thut 
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B^to  cUambera.     He  could  not  have  a  better  book  at 
iiUs  elbow,  for  ordinary  purposes,  than  Saunders  on 

■'Pleading  and  Evidence;  which  contains,  in  a  very 
wnvenient  form,  the  law  both  of  pleadings  (with 
precedents)  and  evidence;  but  that  the  late  altera- 
tions, which  Lave  taken  place  since  its  publication  in 

"1929,  have  rendered  it  very  unsafe  to  rely  upon, 
especially  in  the  case  of  learners.  A  new  edition  of 
dib  work,  carefully  compiled,  would  be  a  timely  and 
acceptable  addition  to  the  library  of  botli  pupils  and 
practitioners. — While,  however,  the  student  is  tlius 
vigorously  addressing  himself  to  "  evidence,"  let  him 
not  lose  sight  of  pleading  and  practice :  Mr.  Starkie 
must  not  be  allowed  to  jostle  aside  Messrs.  Chitty 
and  Archbold  !  Let  the  pupil  make  a  point  of  fre- 
quently testing  the  accuracy  of  his  recollections  of 
these  two  works,  as  well  as  extending  his  knowledge 
of  them.  Chitty  on  Contracts,  too,  must  continue  to 
be  an  object  of  constant  attention ;  nor  must  Selwyn's  < 
Nisi  Priua  be  forgotten. — Thus  is  he  to  become  | 
"  thoroughly  furnished "  wltli  respect  to  pleading', 
practice  and  evidence.  Let  us  now,  however,  look 
to  tJie  suhslaiio!  of  the  law  upon  which  this  machinery 
operates — in  its  two  leading  divisions  of  real  property 
and  commercial  law.  With  both  of  these,  especially 
the  latter,  he  has  become  in  some  degree  acquainted, 
I  going  tJirough  the  ordinary  routine  of  business; 
Hit  he  is  now  anxious  for  a  more  connected  and 
ntematic  knowledge  of  them. 


Let  Him,  dien,  with  reference  to  tlie  former  of 
these  subjects  *  betake  himself  forthwitb  to  die 
second  volume  of  Rlackstone's  Commentaries,  and 
read  with  profound  attention  such  porliouB  as  his 
tutor  may  select — who  will  at  the  same  time  apprise 
him  of  the  extensive  alterations  which  have  taken 
place  in  that  branch  of  law,  and  point  out  other 
works  which  may  enable  the  student  to  follow  up 
advanta^ously  his  study  of  particular  topics.  Wat- 
kins  on  Conveyancing,  wilt  probably  be  one  of  the 
books  selected.  After  having  carefully  considered 
Blackstone  and  Walkins,  the  student  cannot  do  better 
tlian  betake  himself  to  Burton's  Elementary  Compen- 
dium  of  the  Law  of  Real  Property  f,  which  will  be 


*  The  following  is  the  advice  gircn  by  the  Utc  Mr.  Butler  u 
stndenl  of  the  law  of  re»l  property  ; — 

■■  He  ahould  begin  tij  resdiog  Littlelon's  Tenures,  with  rxtnTBV 
Rttention,  medililing  od  eTcrj  wari],  and  Framing  eiery  seoboa  tnlo 
h  diagrain  ;  abBtaiaiDg  alCogetlier  from  tlie  CommeDtary,  bat  penuing 
■  Gilbert's  Teauns.'  After  this,  he  sbuold  peruse  -  Sir  &UrtlD 
Wriglifi  Tenures,'  and  '  Mr.  Wstkiog' Tre&tiie  onDrsceDts'— uid 
then  gire  LittlctoD'a  Tenurei  a  secoad  peru&al.  After  tliis  «n\>i>d 
penual  of  the  text,  he  ahould  peruse  it  a  third  time,  with  the  '  Com- 
mentary' of  Lord  Coke  I  and  afterwards  pcruae  '  She|)herd'>ToBrh- 
■tone'  in  Mr.  Preston's  imalualile  edition  of  that  work.  Ths 
reminiBcenl  presumes  to  angge^l  that  tlic  student  may  then  ngefiillf 
peruse  the  Notes  on  Feuds,  on  Uses,  and  on  Trusts  in  the  lut 
edition  of  Coke  upon  Uttleton  ;  and  then  read  Littleton  and  Cuke, 
and  the  notes  of  the  la»l  editors." — Uutler'a  ReminiseeDoes,  p.  61. 
There  is  a  beautiful  little  pocket  edition  of  Littleton's  Tenure*. 
puhliabed  iu  1B3I,  by  Mesm-  Clarke,  which  the  aludenl  woulil  do 
well  to  purtbaM,  and  carry  about  with  him. 

t  In  1  vol.  Svo.    A  M>ra|id  edition  iijnst  published. 
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id,  tliougli   by   no   means  so  easy,   yet  a  most 
islructive  performance.     It  is  distingitished  equally 
its    perspicuity,  accuracy,   and   compression — to 
I  latter  (|iia]ity  is  attributable   no  little  of  the 
Mcnrity  and  difBculty  whicU   are  sometimes  com- 
ained  of  by  students.     If  this  volume  be  read  with 
J  perseverance  and  reflection,  and  frequent  refe- 
ce  he  made  to  Coke  upon  Littleton  and  the  other 
authorities,  the  pupil  will  find  that  he  has  made  no 
inconsiderable  progress  in  this — one  of  the  most  diffi- 
cult and  uninviting  departments  of  his  studies;  and 
will  be  prepared  to  enter  hereafter,  wilh  great  advan- 
tage, upon  a  six  months'  course  of  study  with  a  con- 
^ureyancer,  who  will  at  once  direct  him  to  the  proper 
^nources  of  iuformation^to  Coke  upon  Littleton,  and 
^■^ruise's  Digest— and  familiarise  him  with  the  prac- 
^ft^cal  working  of  the  system. — Landlord  and  Tenant- 
Bu^w  the  titudent  must  have  become  already  tolerably 
well  acquainted  with;  and  the  best,  though  bulkiest, 
book   on   this  subject,   for  occasional    reference,   is 
Woodfall,   by    Harrison.     Adams   on   Ejectment,  a 
clear,  accurate,  and  well-arranged  work,  will  be  found 
to  concentrate  within  a  narrow  compass,    as    much 
«f  real-property  law  as  is  ordinarily  involved  in  the 
^  title"  necessary  to  maintaui  that  important  action. 

With  some  of  the  leading  topics  of  Commercial 
AW,  our  student  has  already  acquired  a  respectable 
tquaintance   in  the  pages  of  Chitty  on  Contracts, 


I  beads   i 


Selwyn' 


I'riua,   to 
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VFliich  he  has  had  oocanon  to  refer  m  the  course  of 
actual  business.  The  eloquent  obseiratioiis  of  Lord 
Glenbervie  (formerly  Mr.  Douglas)  are  h^Uy  de- 
ecripiive  of  the  general  character  of  Commercial  Law. 
"  8uch  are  the  various  modifications  of  which 
property  is  susceptible,  so  boundless  the  diversity  of 
relations  which  may  arise  in  ciWI  life,  so  infinite  the 
possible  combinations  of  events  and  drcumstance% 
that  tliey  elude  the  power  of  enumeration,  and  are 
beyond  the  reach  of  human  foresiglit.  A  moment' 
reflection,  therefore,  serves  to  evince  tliat  it  would 
be  impos«ble,  by  positive  and  direct  legislative  autho- 
rity, specially  to  provide  for  every  particular  cas< 
which  may  happen*."  It  was,  till  very  lately,  a 
diflicuU  task  to  point  out  an  elementary  introdaction 
to  Commercial  Law  generally,  worthy  of  the  student' 
attention.  The  ponderous  octavos  which  pass  by 
the  name  of  "  Cliitty's  Commercial  Law,"  were,  of 
course,  out  of  the  question;  and  Mr.  Woolrych' 
"Treatise  on  Commercial  Law,^  though  in  its  dimen- 
sions more  consistent  with  tlie  time  and  opportunity 
of  the  learner,  was  calculated  both  in  plan  and 
execution,  exclusively  for  non-profesdonat  readers- 
no  as  to  be  of  little  or  no  immediate  utility  to  the 
student  or  practitioner.  A  work  has,  however,  just 
issued  fnim  the  press,  which  has  long  been  felt  to  be 
a  desideratum — one,  namely,  which  should  be  to  Com- 


•  Dougl.  R«p.  Pref.  ill. 
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Tcial  what  Burton's  b  to  Real  Property  Law.  The 
aliaded  to  is  Smith's  Compendium  of  Mercan- 
E  Law,  which  is  in  one  volume,  of  the  same  size 
Burton.  "  The  idea  of  this  work,"  says  its 
r,  "  was  suggested  by  Mr.  Burton's  Compen- 
of  the  Law  of  Real  Property.  The  acknow- 
i  utility  of  that  book  induced  me  to  believe,  that 
attempt  to  compress  the  chief  doctrines  of  an 
[ually  important  branch  of  law,  into  a  treatbe  of 
ilar  dimenetans,  might  not  prove  altogether  use- 
less •-"  As  Mr.  Smith  has  taken  Burton  for  his 
model,  in  point  of  form,  so  he  has  nearly  equalled 
him  in  compression  and  perspicuity.  The  pupil  may 
safely  purchase  and  study  this  work,  as  the  most  com- 
prehensive and  accurate  summary  of  the  leading  prin- 
ciples of  Commercial  Law  that  is  extant.  The  trea- 
tise is  divided  into  four  books.  "  The  first,  concern- 
ing Mercantile  Persons;  the  second,  Mercantile  Pro- 
irty;  the  third.  Mercantile  Contracts;  the  fourth 
id  last,  Mercantile  Remedies: — a  method  which 
lears  the  simplest  and  most  comprehensive ;  since 

*  The  folloKing  paauge  ocrnrring  in  the  prefu«,  is  worth  quoting 
Kt  length  ! — '■  The  Mercantile  Law  ia.  in  one  respect,  better  idupted 
to  elementary  eompreBsion  tbon  the  law  of  real  property  ;  ioaamoch 
ae  the  reaaona  npon  which  the  fanner  ia  based,  can  be  eipluned 
more  ibortl;  than  those  which  aapport  (he  latter.  The  reaiotu 
npoD  which  oar  law  of  real  prapertj  is  foutidcd.  are,  generillj 
■pealtiag,  historical ;  and  part  of  history  mast,  therefore,  b« 
rsoounted,  in  order  to  eipUin  them  dearljr  and  philosopfaicillj  i 


ing 
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it  includes,  under  a  few  heads,  the  various  coitsidera*  I 
tiona  respecting  those  by  whose  intervention  trade  ta 
carried  on ;  that  which  they  seek   to  acquire,  by  so  I 
employing  themselves,  the  arrangements  which  thejr  I 
are  in  the  liabit  of  adopting  in  order  to  do  so  efTeft- 
tuttlly,  and  the  mode  in  which  the  proper  execution 
of  those  arrangements  is  enforced  *."     The  first  book 


while  the  Mercantile  Low  ia  deduced  from  ponriderBtions  of  ottliqtl 
the  farce  of  which  the  mind  perceiie*  u  soon  as  thej  are  |KiinMi 
out  to  il.  If  I  were  desirooB  of  expUining,  for  iustaace.  why  •  ttUk 
Berrice  cannot  be  resirved,  in  a  conYeyance,  by  a  subjecl,  . 
in  fee  simple,  I  should  be  obliged  to  shew  the  feudal  rFUl: 
existed  between  lArd  and  Tenant,  the  Dsture  of  aubinftiadatiaa 
and  how  the  lord  was  injured  by  them  in  such  his  relation  t 
tenant,  bow  the  statute  Quia  Emptorei  was  (lagsed  to  prevent  tl 
injury — in  consequence  of  which  gtatute,  a  tenure,  without  *bie|f 
no  reut-iervice  eiisU,  cannot  be  railed  by  a  conveyance  tram  uM 
subject  to  another  in  fee  simple.  In  like  manner,  the  eiplanaliuv 
of  a  recovery,  of  a  fine,  of  a  copyhold,  of  an  estate  in  ancinil 
demesne,  of  an  use,  or  of  a  trust,  would  require  a  proona  nf  hitlo- 
ricol  deduction.  When,  however,  the  reader  ia  told  that  lh«  dnmn 
of  a  bill  of  exchange  a  diecliar^d  if  timelf  notice  be  not  ^no  bim 
of  ita  dishonour — becaose,  without  such  notice,  he  might  lose  th« 
aueti  he  had  placed  to  meet  it  in  the  drawee'*  bands  ;  iir,  thai  If  A. 
hold  himself  Out  to  me  u  B.'a  partner,  he  will  be  liable  to  me  ■* 
■neb,  because  he  might  else  enable  B.  to  defraud  penaoi  whu  had 
trusted  him  upon  the  faith  of  the  apparent  partneribip  and  joint 
responsibility  : — when  these  reasons,  and  soch  as  these,  are  glna. 
every  man  of  oimf  perceives  their  ■;Dfency,  and  needs  not  to  ha  told 
how,  that  be  may  know  tchy.  the  law  was  settled  an  its  prncnl 
footing.  The  filnr°s  of  Ihis  aubjeet  for  compression  is,  theTcforr.  I 
think,  hardly  questionable."     Smith's  Comgiendium   nf  MercantiU 

•  Compendium,  Ititrml.  p.  I. 
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accordingly  treats  of— I.  Partners;  II.  Corporations; 
III.  Principal  and  Agent.  The  second  of — 1.  Inci- 
dents peculiar  to  Mercantile  Property;  II,  Ship- 
ping; III.  Cioodwiil;  IV.  Negociable  Instruments. 
The  tliird  of — I.  Bills  of  Exchange  and  Promissory 
Notes;  II.  C-ontracts  with  Carriers;  III.  Contracts 
of  Affreightment;  IV.  Maritime  Insurance;  V.  In- 
surance upon  Lives  ;  VI.  Insurance  against  Fire  ; 
VII.  Bottomry  and  Respondentia — and  several  other 
heads  which  need  not  be  liere  enumerated,  as  the 
pnpil  has  been  already  familiarised  with  them  in 
Chitty  on  Contracts.  The  fourth  of— 1.  Stoppage  in 
Transitu;  II.  Lien;  III.  Bankruptcy;  IV.  (Appen- 
dix) Insolvency.  The  student  will,  of  course,  be 
aware,  that  such  extensive  and  complicated  subjects 
as  those  above  enumerated,  can  admit  of  but  epito- 
mUinif  in  a  work  of  such  dimensions  as  that  now 
recommended;  and,  however  able  such  an  epitome 
may  be,  its  chief  use  is  to  shew,  at  one  view,  the  com- 
mercial law,  in  its  great  connections  and  dependencies. 
Its  leading  heads  are  Bankruptcy, — Partnership, — 
Principal  and  Agent — Insurance,— Sale  of  Goods, — 
Bills  of  Exchange  and  Promissory  Notes. 

The  first  of  these — Bankruptcy — is  incomparably 
•  most  formidable,  both  to  students  and  practition- 
I,  on  account  of  its  prodigious  intricacy  of  relations 
ipd  subtlety  of  distinctions — complicated,  too,  at  it 
lerally  u,  with  tlie  perplexities  of  partnership  and 
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bill  transactious.    "  The  policy  of  the  Bankrupt  1 
is  an  expression  so  often  used  in  argument,  that  t 
author  thinks  the  following  outline  of  the  system  n 
be  not  uninteresting  to  non- professional  readers. 

"  The  legislature,  considering  that  men  engaged 
in  mercantile  pursuits  must,  of  necessity,  be  i 
often  and  largely  indebted  than  other  persons — 
sidering  also  tliat  it  would  be  unlair  to  creditors,  and 
injurious  to  the  Interests  of  commerce,  to  allow  a 
failing  trader  to  select  some  favoured  claimant,  an<I 
liquidate  his  demand  at  the  expense  of  the  rest,  bat 
enacted  a  series  of  regulations  called  '  the  Bankrupt 
Laws,'  which  ensure  to  the  creditors  of  an  insolvent  _ 
trader  an  impartial  distribution  of  their  debtor's  pro* 
perty,  if  they  will  take  the  right  Steps  to  obUuo  i(}l 
while,  in  order  to  prevent  a  trader  really  in  a  state  A 
hopeless  insolvency,  from  continuing  to  speculate  a 
deceive  others,  until  he  has  consumed  the  last  rem 
nant  of  his  effects,  and  left  nothing  to  be  shared 
among  his  creditors, — it  has  directed  that  certain  acte, 
if  done  by  him,  shall  be  looked  on  as  conclusive  evi- 
dence tliat  he  is  in  such  a  condition  as  entitles  Lis 
creditors  to  proceed  against  him  under  the  bankrupt 
laws.  These  acts,  the  nature  of  which  will  be  pre- 
sently explained,  are  therefore  called  acls  of  h 
rvptcy;  the  trader  who  has  committed  one  of  the] 
from  lliat  time  forth,  a  bankrupt ;  and,  if  proceet 
be  not  thereupon  taken  against  him,  it  is  only  in  c 
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pience  of  the   ignorance,   indisposition,   or   good 
t  of  tis  creditors.     But,  as  it  would  be  iiiku- 
Pnan  to  reduce  a  trader  whose  failure  is  imputable 
Sess  to  his  fault  than  to  his  misfortune,  to  perfect  des- 
titution, by  stripping  him  of  all  the  remnant  of  his 
I  property;   he  is — except   in   cases  of  misconduct — 
"allowed  a  sum  of  money,  out  of  the  produce  of  liis 
flwa  effects,  for  his  future  support,  and  to  put  him  in 
the  way  of  honest  industry;  and  tliis  sum  b  propor- 
tioned to  the  value  of  his  property,  as  compared  to 
LrUs  debts — so  that  addilional  inducement  is  thus  held 
Hwut  to  fair  dealing,  and  an  earli/  disclosure  of  his  em- 
'  ^Mtrrassraent.      Besides   this,   be   lias   an    indemnity 
granted  him.  of  being  free  and  discharged  for  ever, 
from  all  debts  owing  by  him  at  the  time  when  he 
■^became  a  bankrupt — so  that  he  is  a  clear  man  once 
Hagain ;  and,  by  die  assistance  of  his  allowance,  and 
P^ds  own  industry,  may  become  a  useful  member  of 
the  commonwealth.     Thus  we  see,  that  as,  upon  the 
one  hand,  the  bankrupt  law  is  a  law  of  severity,  inas- 
much as  it  compels  a  total  cession  of  the  bankrupt's 
property,  whether  lie  will  or  not,  and  subjects  him  to 
very  heavy  punishment  in  case  of  misconduct ;  bo, 
upon  the  other  hand,  it  is  a  law  of  mercy,  rescuing 
htm  from  the  pressure  of  embarrassment,  which  might 
otherwise  have  damped  his  spirits,  and  crippled  his 
future  exertions,  and  providing  him  with  the  means 
of  re-commencing  his  trade,  and  again  claiming  the 
support  of  former  connections ;   who,  if  during  the 
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legal  scTutiny  to  which  it  is  subjected,  bis  conduct 
prove  to  have  been  blameless,  are,  a§  we  6ncl  from 
experience,  often  very  forward  to  assist  liim. — Ftnm 
all  this  it  appears  that  the  policy  of  the  Banknipi- 
Law  comprebeuds  two  grand  objects  -.—^rsl,  the 
distribution  of  the  debtor's  effects  in  tlic  most  expe- 
ditious, equal,  and  economical  mode  ;  seeontUtf.  the 
liberation  of  lib  person  from  the  demands  of  his  credi- 
tors, after  he  has  made  a  full  surrender  of  his  pro- 
perty "." — There  is  but  one  method  for  the  student 
to  adopt,  of  acquiring  sound  and  early  knowledge  on 
this  difficult  subject ;  to  give  the  utmost  attention  to  all 
bimkruptcy  cases,  great  and  small,  tliat  come  in  liia 
way — and  to  some  elementary  treatise,  accompaiiie<l 
by  the  oral  instruction  of  liis  teacher.  The  author  if 
inclined  to  think  that  this  subject  will  be  found  besi 
set  forth,  for  learners,  lu  Smith's  Compeudium  abort 
mentioned,  and,  with  reference  to  bills  and  notes, 
in  the  last  edition  of  Chitty's  Treatise  on  Bills  of 
Exchange.  Either  of  these  may  be  read  with  greai 
advantage.  Tliere  are  tliree  stautlard  practical  trea- 
tises on  the  Bankrupt  Law — that  of  Lord  Henley — 
who,  under  Lord  Eldon's  s ii peri n tendency,  framed  the 
great  act  of  6  Geo.  IV,  c.  16,  and  may  be,  therefore, 
considered  well  qualified  to  act  as  an  interpreter  of  ils 
multifarious  provisions; — that  of  Mr.  Deacon,  pub- 

I      lished  in  1827,  and  that  of  Archbold — of  which  Mr. 

I     Flatlier  has  just  published  a  new  edition,  comprisiug 

^^^^—f  Smitb't  Compendium  of  Mercantile  Lar.  pp.. 
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1  tLe  recent  alterations  effected  in  the  machinery  of 
;  system.  TLe  first  of  these  two  works  is  in  one 
hrge  volume  octavo,  the  second  in  two,  and  the  third 
I  is  a  compact  and  closely-printed  duodecimo.  The 
I  £rst  succinctly  and  elaborately  enunciates  prirmpies, 
1  the  others  concisely  state  and  arrange  the  variouB 
I  statutes  and  decisions  in  a  manner  very  convenient 
I  ifor  reference.  The  first,  in  short,  is  better  calculated 
I  im  the  student,  the  others  for  the  practitioner. 

Pabtnership, — another  most  complicated  and  ex- 
I  tensive  head  of  law,— has  been  written  on  specifically 
I  by  Watson,  Montague,  Gow,  and  Collyer;  and  ably 
treated  of,  in  an  elementary  manner,  in  Selwyn's 
Nisi  Prius*,  Chitty  on  Contracts,  and  Smith's  Com- 
pendium of  Mercantile  Law.  Any  one  of  these  last 
ynW  suffice  to  give  the  student  an  outline  of  the  subject 
— its  general  principles,  and  bearings  upon  pleading 
and  evidence — aided  by  the  illustrations  afforded  by 
actual  business  and  a  tutor's  instructions.  It  will 
require,  however,  very  great  attention,  and  several 
years'  experience,  to  acquire  any  tiling  like  a  compe- 
tent practical  knowledge  of  iLe  hiw  of  partnership. 
Of  the  four  treatises  above  meutioned,  the  cliief  are 
Gow's  and  Collyer's — the  former  published  in  1830, 
the  hitter  in  lb.'3l3;  either  of  them  will  conduct  the 
reader  to  the  very  deptlis  of  tLe  subject.     Mr.  CoU- 


'  Th*  Uw  of  P*rtnerahip  comprehenilB  too  much  of  EijuUi)  to 
mit  o(  »aj  but  k  iKiy  iliiht  eipoilliOD  in  books  of  Ni<i  Priiu  l^w. 
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yer's  is*  perhaps,  upon  tlie  wliole,  to  be  preferred,  on 
account  of  his  fuller  stateraeut  of  the  cases,  whereby 
the  reader  will  be  better  able  to  understand  and  ap- 
preciate the  wonderful  deci^^ions  of  tlie  most  sagacious, 
profound,  and  comprehensive  lawyer  that  ever  sate 
upon  the  Woolsack— Lord  Eldon.  Hb  magnificent 
intellect  shone  forth  pre-eminently  in  the  adjudicatiou 
of  partnership  and  bankruptcy  cases ;  and  his  is  by  no 
means  an  ordinary  mind  that  can  comprehend  his 
Lordship's  judgments  and  apply  tliem  in  practice. 

"  HU  sure  it  ao  ignoble  arm, 
ThRt  wields  a  gimt's  wes]joiiB." 

The  young  lawyer  must  not  be  too  anxious,  tlterefore, 
about  the  early  and  complete  mastery  of  bankruptcy 
and  partnership  law.  He  must  be  content  to  ap- 
proach these  difBciilt  subjects  by  slow  and  sure  steps; 
gaining  out  of  the  elevientary  works  above  referred 
to,  suflicient  to  guide  him  in  the  ordinary  exigencies 
of  pleading,  practice,  and  evidence,  till  he  has  leisure 
to  apply  himself  to  a  deeper  and  closer  study  of  these 
subjects, 

PmscirAL  AND  Agent. — Smith's  Compendium^ 
Chitty  on  Contracts,  and  Selwyn's  Nisi  Prius, 
tains  each  of  them  an  excellent  introduction  to  this 
important  branch  of  law;  but  the  first  is  decidedljr 
the  most  preferable  for  the  learner,  being  most  com- 
plete, and  containing  the  latest  law.  Some  idea  of 
the  nature  and  extent  of  this  subject  may  be  gathered 


Insi 
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the  following  enumeration  of  the  sections  in 
<.  iii.  of  Smith's  Compendium : — 
"  §  1.  Definition  and  Character  of '  Agent.' 

2.  Rights  of  Principal  against  Agent. 

3.  Kights  of  Agent  against  Principal. 

4.  Rights  of  third  parties  against  Principal. 

5.  Rights  of  Principal  against  third  parties. 

6.  Rights  of  Agent  agaijist  third  parties. 

7.  Rights  of  third  parties  against  Agent  •.* 
The  only  treatise  on  this  subject  is  that  of  Paley,  a 
new  edition  of  wliich  has  been  lately  published,  with 
many  valuable  notes  by  Mr.  Lloyd, 

Insurance. — This  is  a  subject  which,  though  of 
great  importance,  comes  less  frequently  in  the  way 
of  the  young  lawyer  than,  perhaps,  any  of  tliose 
already  enumerated.  It  was  under  the  auspices  of 
that  distinguished  judge,  Lord  Mansfield,  that  this 
branch  of  law  was  organised  into  a  system.  "  The 
law  of  insurance  has  been  frequently  mentioned," 
■ays  Mr.  Roacoe,  "as  an  instance  of  the  admirable 
jnanner  in  which  his  powerful  mind  created  a  system 

law  adapted  to  all  the  esigencies  of  society.  When 
Lordship  was  raiseil  to  the  bench,  the  contract  of 

lurance  was  little  known,  and  a  few  unimportant 
Nisi  Prius  decisions  were  all  that  were  to  be  found 
upon  the  subject.     Vet  tliis  branch  of  law,  so  little 


•  p.  43.    See  aUo  the  Bin 

jayjMdin^and  vrideDce,  i: 
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understood,  grew  up,  under  his  administration,  into  a 
system  remarkable  for  the  excellence  of  its  principUs^ 
and  tlie  good  sense  and  simplicity  of  its  practice  '," 

An  excellent  summary  of  the  law  of  insurance  will 
be  found  in  Smith's  Compendium,  or  Selwyn's  Nisi 
Prius;  and  Hughes  on  Insurance,  may  be  consulted 
with  advantage  for  the  practical  details.  Abbott  on 
Shipping  f,  must  be  studied  carefully  by  him  who 
wishes  to  obtain  a  thorough  and  comprehensive  a(v 
(juaintance  with  the  law  of  shipping.  This  work  is 
characterised  by  Lord  Tenterden's  well-known  clea^ 
ness,  caution,  and  accuracy,  and  is  an  authentic  and 
authoritative  digest  of  foreign  as  well  as  English  law 
on  the  important  subject  of  shipping. 

"  It  is  now,"  says  Lord  Teuterden,  "  more  tlian  a 
century  since  the  first  publication  of  tLe  work  of 
Molloyy  the  only  English  lawyer  who  has  written  an 
tliese  matters.  During  that  period  the  law  of  the 
country  lias  grown  with  its  commerce;  many  interest- 
ing points  have  been  argued  by  able  and  eloquent 
advocates,  and  decided  by  learned  and  enlightened 
judges;  and  some  very  important  regulations  have 
been  introduced  by  the  legislature:  but  very  little  of 
useful  addition  has  been  made  to  the  collection  of 
Mollot/,  either  by  the  subsequent  editors  of  hi* , 
treatise,  or  by  the  other  authors  who  have  written 


•  Lire*  of  Lawyer*,  pp.  216,  217, 

t  And leeSelwyik'aNiuPiiu,  an. "Shipping,"  pp. I22S— 12&7. 
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|ie  same  topics.  Yet  the  absence  of  a  general  and 
Iblished  code  of  maritime  law,  which  almost  every 
other  European  nation  possesses,  serves  to  render  a 
collection  of  the  principal  points  of  that  law  peculiarly 
necessary,  both  for  English  merchants  and  English 
lawyers.  On  the  subject  of  insurance,  t)us  has  been 
already  effected.  In  the  present  treatise  an  attempt 
is  made  to  supply  the  defect  in  some  other  branches. 
The  treatise  now  offered  to  the  public  is  compiled, 
not  only  from  the  text-writers  of  our  own  nation,  and 
the  reports  of  the  decisions  of  our  own  courts,  but 
also  from  the  books  of  the  civil  law,  and  from  stich 
of  the  maritime  laws  of  foreign  nations,  and  the  works 
of  foreign  writers,  as  I  have  been  able  to  obtain  a 
knowledge  of  V" 

Sale  of  Goods,  &c. — All  the  law  respecting  the 
sale  of  goods  is  stated  in  Chitty,  and  Comyn  on  Con- 
tracts, Smith's  Compendium,  Ross's  Vendors  (edited 
by  Harrison),  and  in  so  many  other  easily  accessible 
works  as  render  it  unnecessary  to  specify  them. 
BiLLsoF  Exchange,  Promissory  Notes,  Cheques, 
&c. — This  is  a  great  and  very  intricate  head  of  law, 
and  one  to  which  the  student's  attention  will  be  called 
almost  daily.  "  An  intimate  acquaintance  with  the 
commercial  law,  in  respect  of  hills  of  exchange,  Sic." 
observes  Mr.  Chitty.  "is  of  the  greatest  importance 
to  every  professional  man,  because  more  ready  and 
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immediate  advice  is  required  from  Litn  in  respect  o£ 
bills  and  notes,  than  on  almost  any  other  point;  and 
the  pleader,  in  particular,  is  called  upon  for  I 
utmost  expedition  in  advising  and  framing  tlie  leg) 
proceedings"."  Mr.  Chitty's  treatise,  from  whid 
the  above  is  quoted,  and  which  is  a  very  completq 
and  masterly  one,  contains  everything  relating  to  tl 
subject,  very  conveniently  arranged,  and  with  i 
excellent  analytical  index.  It  is,  however,  a  wor| 
of  such  formidable  dimensions  as  are  apt  to  8C3 
the  student,  and  confuse  him,  when  suddenly  consul 
ing  it,  with  its  minuteness  and  multiplicity.  Ro3c< 
Digest  of  tlie  Law  of  Bills  of  Exchange,  is  a  very] 
accurate  and  well  arranged  work ;  but  Smith's  Com- 
pendium cont^ns,  perhaps,  the  best  and  briefest 
summary  to  be  anywhere  found,  of  this  difficult  and 
extensive  subject.  There  is  but  one  work  extant 
on  this  subject,  of  a  strictly  elementary  diameter,  but 
that  work  is  an  admirable  one, — the  little  treatise  of 
Mr.  Dyles.  A  second  edition,  just  published,  suffi- 
ciently testilies  the  estimation  in  which  it  is  held  by  the 
profesiiion.  Its  slight  appearance  f  might,  perhaps, 
lead  a  baaty  observer  to  treat  it  as  a  meagre  and 
Buperfidal  performance ;  but  the  more  it  is  read  and 
used,  tlie  more  will  be  appreciated  the  ability,  method, 
accuracy,  and  compression,  which  it  exhibits.     It  ia 


•  Chilty  on  Bil!»,  Pref,  to  first  cdil. 

+  It  u  a  daodecimo  volume,  contaiuing  (eiclusJTC  of  Ibe  J 
peodix)  onljr  2Gi  fige*. 
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surprising  that  the  author  should  have  contrived  to 
combine  such  comprehensiveness  and  compression — 
to  render  his  work  at  once  so  elementary  and 
practical. 

**  Simple  as  a  bill  or  note  may  in  form  appear," 
says  Mr.  Byles,  in  his  well-written  preface,  "  the 
rights  and  liabilities  of  the  different  parties  to  those 
instruments  hafe  given  rise  to  an  infinity  of  legal 
questions,  and  multitudes  of  decisions — a  striking 
proof  of  what  the  experience  of  all  ages  has  already 
made  abundantly  manifest,  that  law  is,  in  its  own 
nature,  necessarily  voluminous;  that  its  complexity 
and  bulk  constitute  the  price  that  must  be  paid  for 
the  reign  of  certainty,  order,  and  uniformity;  and 
that  any  attempt  to  regulate  multiform  combinations 
of  circumstances,  by  a  few  general  rules,  however 
skilfully  constructed,  must  be  abortive."  *  *  This 
little  work  aspires  merely  to  supply  a  want  felt  by 
many,  of  a  plain  and  brief  summary  of  the  principal 
practical  points  relating  to  bills  and  notes,  supported 
by  a  reference  to  the  leading  or  latest  authorities.  In 
many  cases,  however,  the  reader  will  find  the  law  laid 
down  in  the  very  wards  of  the  jtidffment — a  plan  which 
the  author  has  been  induced  to  adopt,  partly  that 
those,  who  may  not  have  access  to  the  authorities,  may 
be  satisfied  that  the  law  is  correctly  stated;  partly 
because  he  distrusted  his  own  ability  to  frame,  on  so 
complicated  a  subject,  a  general  rule,  neither  too 
narrow  nor  too  wide — ^beset,  as  almost  all  such  rules 

R 
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now  are,  witli  nainerous  qualiii cations  and  escepUona  (j 
and,  partly,  because  the  language  of  the  judges  i 
infinitely  superior  to  any  which  he  could  presume  t 
substitute — remarkable  as  are  many  of  the  reporte 
judgments  ou  this  subject  in  our  courts  of  law,  fori 
accuracy,  preciaon,  and  perspicuity" ." — It  \ 


the  work  will  be  read  with  interest  by  the  student. 


in  the  fan: 


averted.     It  ii 


re  of  Bills  of  Eichuigc  & 
e  period  of  their  introductioiL  is  ) 
jwever,  certain,  that  Ihev  were  ii 


!nth  century,  though  wi 
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no  dedaioD  relatjiig  to  them,  earlier 
((.  t.  Martin  v.  Boure,  Cro.  Jic.  6]. 

"  It  is  probable  that  a  bill  of  exchange  was,  in  its  original,  notliing 
mori^  than  a  letter  of  credit  from  n  merchant  in  one  coontrf 
debtor,  a  merchant  in  imothei,  reqnesting  him  to  pa;  tlie  debt  to 
third  perSDTii  who  carried  the  Iclter,  and  happened  lo  be  tr*i 
to  the  place  where  the  debtor  resided.  It  was  discovered  bjr 
rience  that  this  mode  of  maViog  paTineiits  was  eitremely  couveai 
to  bU  parties : — to  the  ereiliior,  for  he  couid  thus  receive  hi* 
wiChoDt  trouble,  risk,  or  expeuee-,  to  the  debtor,  for  facility  of  pay- 
ment was  an  equal  accommodation  to  him,  aud  perhaps  drew  after  it 
facility  of  credit ;  to  the  iearer  of  the  letter,  who  found  hioMelf  in 
funds  ID  a  foreign  counlxy,  without  the  danger  and  incombnuica  o( 
curyisg  specie.  At  first,  perhaps,  the  letter  contuned  laany  other 
things,  Ijosides  the  order  to  give  credit.  But  it  was  found  that  the 
oriipW  bearer  mighE  o^n,  with  ndTantage.  transfer  it  to  anotber. 
The  letter  van  then  disencumbered  of  all  other  matter — it  was  open. 
and  not  seated — and  the  paper  on  which  it  was  written  gradnsHjr 
nhrunk  to  the  slip  now  in  use.    The  assignee  was,  perhaps,  denrow 


30W  befureband,  whether  the  party  to  whom  it  wu  a^ 
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or  biUs — the  aceeptaaee*  of  debts  in  a  foreign  country, — were  w 
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be  wished  that  the  perspicacious  intellect  of  Mr.  Byles 
would  address  itself  more  frequently  to  such  tasks  as 
the  one  he  has  undertaken  with  reference  to  Bills  of 
Exchange. 

The  only  other  treatise — if  it  should  not  rather  be 
called  a  Dii/est — on  this  subject  is  that  of  the  very 
learned  Mr.  Justice  Bayley,  und  is,  as  it  deserves  to 
be,  a  work  of  acknowledged  authority.  It  is  less 
calculuted,  however,  tlian  either  of  the  others  above 
named,  for  consecutive  reading,  especially  on  the  part 
of  the  learner. 

Siieh  are  tlic  leading  heads  of  Commercial  Law, 
both  in  difficulty  and  importance — such  the  works, 
and  manner  of  reading  them,  which  the  author  has 
ventured  to  point  out  to  the  attention  of  the  learner. 
There  are,  however,  several  other  most  important 
heads  of  law  which  demand  the  student's  close  and 
early  attention — as,  for  instance,  the  law  of  libel  akd 
KLANDtR,  an  interesting,  and  not  particularly  dlffi- 
,cult  subject,  of  which  Selwyn's  Nisi  Prius,  Phillip's 
Evidence,  and  Saunders  on  Pleading  and  Evidence, 
contain  each  of  them  excellent  summaries.  The  only 
treatise  of  note  is  that  of  Mr.  Slurkie,  of  which  a  new 
edition  has  been  lately  published.  Such  portions  only 
this  work  must  be  read  as  may  be  pointed  out  by 


lime*  more,  iomctimes  Icai.  Id  dFmsnJ  ;  Ility  lieceme,  bj  degree), 
■rticlcs  of  tnlBc  ;  bdcI  the  present  camplimtcd  and  ilistnue  practice 
■ad  Ibeorj  oteichuige  were  griduBtl)'  runned." — pp.  n — t:i. 
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the  tutor — for  the  whole  work  is  too  bulky  to  admit 
of  being  read  through,  at  least  during  the  early  part' 
of  the  Btudent's  career. 

The  law  of  executohs  amd  administbatohs 
very  intricate  and  difficult,  and  yet  is  involved  m 
very  considerable  portion  of  the  biisinesa  to  which  s> 
young  lawyer's  attention  is  called  at  an  early  period 
of  his  studies.  It  is  therefore  of  importance  that  he 
should  soon  acquire  a  distinct  notion  of  the  character 
and  functions  of  executors  and  administrators,  and,  at 
least,  a  general  acquaintance  with  their  extensive  and 
complicated  rights  and  liabilities.  Let  liim  therefore 
peruse  attentively  Blackstone's  Commentaries,  book 
ii.  e.  32,  "  of  Title  by  Testament  and  Adminis- 
tration ;"  and  chap.  v.  part  viii.  of  "  Chittys  Genera! 
Practice  of  the  Law,"  vol.  ii.  pp.  510—560  (a) 
(Sod  ed.],  which  is  a  sort  of  abridgment  of  WilliamQJ 
ON  Executors  *'  one  of  the  most  able  and  correi 
works,"  says  Mr.  Chitty  very  justly,  "  that  has  ever 
been  published  on  any  legal  subject"  (p.  511  {y)  ), 

This  latter  work  is  in  two  large  octavo  volumes, 
recently  published,  and  was  mentioned  with 
dation  by  the  late  Lord  Tenterden,  from  thi 
The  pupil's  attention  will  be  directed  by  bis  precepi 
to  tliose  portions  of  the  work  which  most  require  IL 

Shepherd's  Touchstone  is  a  work  which  will 
found  very  useful  to  the  young  common  lawyer, 
is  a  work  of  very  high  authority,  and  cont^ns 
cream  of  Coke  upon  Littleton.     The  chapters  " 
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feeds,"  aud   "  The  Exposition   of  Deeds,"  "  Con- 
'  Covenant,"  "  Testament,"  are  worthy  of 
|>ecial  attention. 

It  would  be  an  endless  task  to  enumerate  all  the 

treatises  on  specific  subjects,  with  which  the  student 

ought  to  be  more  or  less  acquainted.     Experience, 

and  his  tutor,  will  from  time  to  time  point  tliem  out 

^bp  him.     There  arc,  however,  two  or  three  standard 

^Hrorke  of  a  general  character  which  must  be  mentioned 

^Hiefore  concluding  this  chapter. 

^B  Saunders'  Reports,  with  the  commentaries  of 
^^Perjeant  Williams,  and  annotations  of  Mr.  Justice 
^T^tteson — ail  three  of  them  lawyers  of  very  great 
eminence — has  long  been  a  celebrated  text-book  of 
the  common  lawyer — a  mine  of  pleading  knowledge 
— a  model  of  legal  analysis.  Since,  however,  such 
wholesale  alterations  have  been  lately  effected  by  rules, 
statutes,  and  decisions,  the  utility  of  this  admirable 
work  has  been,  as  far  as  learners  are  concerned,  con- 
siderably impaired;  and  it  requires  to  be  read  with 
much  caution.  A  new  edition,  however,  which  has 
long  been  called  for,  will,  no  doubt,  ere  long,  make  its 
appearance,  and  be  hailed  by  our  student  as  a  prize. 
Harrison's  Digest  is  a  xine  quA  turn  t^  the  com- 
mon lawyer,  whether  at  or  under  the  Bar — whether 
pupil  or  practitioner  *. 


"  A«  the  leading  object  km  Io  nmlce  the  wurk  ueful  ■■  a  Com- 
I  !««  Di|eit,"  Mfi  Mr.  UuTJion  In  liU  prefioe,  "  I  tuve 
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A  new  edition  of  this  work,  very  carefully  prepared, 
has  just  been  published  in  tbree  large  volames,  closely 
printed  in  double  columns ;  and,  if  tlie  student  can  but 
acquire  a  moderate  dexterity  in  referring  to  its  con- 
tents, he  will  have  a  tolerable  command  of  the  whole 
body  of  the  modern  Common  Law.  Some  pracdcal  i 
directions  on  this  pointy  as  abo  with  reference  to  tUa  I 
great  Digest  of  Comyti,  will  be  found,  however,  in 
a  subsequent  portion  of  this  work. 

Mr. Chitty's  "General  Practice  of  the  Law," 
which  is  now  nearly  completed,  and  of  which  the  first 
three  parts  have  already  passed  into  a  second  edition, — 
a  work  which,  says  ita  author,  "  incorporates  the  result  j 

iDBCrted  AtL  tbe  cuei  determined  in  the  leveral  Cuurta  of  Connnm   J 
Lav,  both  in  Buicu  uid  nt  Nini  Prius  (beginning  in  175G.al  the  tima  I 
when  Lord  Mansfield  bccirae  Lord  Chief  Jiislice  of  the  Court  of  J 
King's  Bench)  and  t!ie  Court  of  I)ankrn|>tcy ;  and  also  tl 
cases  reserved  : — and  with  Ihe  tidw  of  eilendiog  its  general  useht  I 
ness,  1  have  made  a  very  full  selection  of  all  such  dotarmi nations  in 
the  Home  of  Lords  and  the  aevcral  Courts  of  Equity,  as  appeared 
to  me  to  be  of  value  in  general  practice.     Besides  this,  there  will  be 
lound  collected  many  im])artaot   ootes  of  cups,  whioh  are    Ulfcn 
from    the   best    modern    treatises,    and    which    are    not    elsewhere 
reported — and  tbe  cases  determined  in  tbe  Court  of  King's  Bench 
in  Ireland,  by  Messrs.  Alcock  and  Napier.     As  the  ennctmtnta  of 
the  legislature  have  of  late  made  sach  important  alteratioos  in  the 
■tale  of  the  law,  and  as  so  [nany  of  the  recent  cases  turn  entirely  J 
upuD  the  language  of  the  statutes,  it  appeared  to  nie  tbal  the  work  3 
ftiali  not  be  eoniiidered  as  at  aU  complete  without  an  abridgment  af-M 
those  enactments :  1  hare,  therefore,  added,  under  the  pro|ier  heada^T 
the  statutes  in  more  or  less  of  nn  abridged  form ;  but,  as   fkr  • 
it  was  possible  to  do  so,  1  have  retained  Ihe  word*  of  tba  h 
ture."_Pref. 
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of  forty  years'  severe  study  and  experience"— will  be 
a  great  accession  to  the  young  lawyer'^s  library,  at 
any  period  of  his  studies.  Its  plan  and  arrangement 
are  very  comprehensive  and  convenient  *.  It  may  be 
looked  upon  as  a  kind  of  cabinet,  in  which  may  be 
deposited  one's  law,  new  and  old — or  rather  as  a 
series  of  ^^  pegs  to  hang  modern  decisions  upon.^ 
It  is  the  only  work,  of  modern  days,  that  really  pre- 
sents, as  it  professes,  a  connected  view  of  the  whole 
system  of  the  civil  administration  of  justice,  in  every 
department,  as  it  now  exists — and  is,  therefore,  well 


*  "  I  have  attempted/'  says  Mr.  Chitty,  **  in  the  following  work, 
to  give  a  concise  but  practical  view  of  the  principal  legal  and  equitable 
rights  of  private  individuals ;  of  the  injuries  and  offences  affecting 
the  same ;  and  the  best  remedies  and  punishments  for  such  injuries, 
whether  by  acts  of  the  parties  themselves,  or  by  the  intervention  of 
legal  proceedings  ;  and  as  well  to  prevent  or  remove  the  injury,  as 
to  enforce  specific  relief,  or  performance,  or  compensation,  or  punish- 
ment— and  as  each  proceeding  has  been  improved  by  recent  enact- 
ments, rules,  and  decisions.  One  object  has  been  to  assist  students, 
by  affording  them  a  compact  view  of  the  present  law,  nearly  in  the 
•ame  arrangement  as  adopted  by  Blackstone,  and  so  as  to  form  a 
practical  continuation  of  that  admirable  work  : — ^but  the  chief  object 
has  been  to  assist  practitioners  in  every  branch  of  the  law,  so  that 
every  individual,  although  practising  principally  in  one  department 
or  in  a  particular  court,  or  even  unconnected  with  the  practice  of 
the  law,  may  be  enabled  at  once  to  observe  the  general  rules  and 
practice  affecting  the  whole,  and  thereby  to  suggest  to  his  client  the 
best  remedy,  though  in  a  different  course  to  that  which  he  has  usually 
adopted.  •  •  •  It  has,  therefore,  been  my  object,  in  the  present 
treatise,  to  collect  and  digest  the  whole  practice  of  the  law,  as  regards 
the  civil  administration  of  justice  in  every  department." — Gen.  Pr. 
of  the  Law,  Prcf  vii — ^viii.  (2nd  edit) 
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calculated  to  become  a  companion  to  Blackstone's  I 
CoMMEKTATtiES — a  work  wMch  cannot  be  mentioned  I 
but  witli  feeling;s  of  pride  and  gratitude  towards  its  I 
illustrious  autlior.  It  is  becoming  too  much  the  I 
fasliion  to  depreciate  the  practical  utility  of  the  Coat-  I 
mestaries,  on  the  alleged  ground  of  their  having  I 
become  in  a  considerable  measure  obsolete  * — and  of  J 
their  "  superficiality"and"  inaccuracy  of  details."  It  I 
may  be  safely  asserted,  that  not  all  the  alterations  | 
wliicL  have  taken  place  since  tlieir  publication,  put  I 
together,  have  seriously  impaired  tlie  intrinsic  excel- 
lence and  utility  of  the  Commentaries.  They  will  I 
last  as  long  as  the  laws  of  England,  A  persevering  I 
study  of  them  will  alu'ays  confer  very  great  benefit  I 
upon  learners,  young  and  old.  No  wliere  else  will  I 
ibey  see  subjects  of  the  most  perplexing  intricacy  and  J 
obscurity  explained  with  such  masterly  ease,  suchJ 
exquisite  felicity  of  disposition  and  illustration,  "  Hef 
it  was,''  to  adopt  tlie  graceful  illustration  of  Lord  I 
Avonmore,  "  that  first  gave  to  the  law  the  air  of  4 
a  science.  He  found  it  a  skeleton,  and  clothed 
witli  life,  colour,  and  complexion :  he  embraced  the 
cold  statue,  and  by  his  touch  it  grew  into  youth, 
health,  and  beauty."  It  may,  indeed,  be  said  of 
Blackstone — nihil  tetigit  quod  'wn  omavit.  There  are,  ■ 
certainly,  portions  of  the  Commentaries  which  inay» 
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be  passed  overeat  least  daring  the  pupils  earlier 
years — ^with  but  a  cursory  glance ;  but  tlie  great,  the  . 
imalterable,  principles  of  law,  the  exposition  of  which 
ocM^upies  the  bulk  of  the  work,  shine  forth,  there,  in 
their  fitting,  their  native,  dignity  and  simplicity  *. 


*  The  aathor  once  asked  one  of  the  most  eminent  political  writers 
now  living, — one  who  had  on  several  occasions  been  signally  suc- 
cessful in  attacking  the  opinions  of  lawyers  in  Parliament — how  it 
was  that  he,  who  had  neyer  been  a  member  of  the  legal  profession, 
was  so  completely  at  home  on  legal  subjects,  especially  on  questions 
of  constitutional  law. — "Why,**  he  replied  with  a  smile,  "  I  study 
a  book  which  you  lawyers  only  talk  about,  or  look  down  upon — 
Blackstone's  Commentaries — the '  most  delightful  and  instructive 
work  that  ever  came  in  my  way.  I  must  have  read  it  over  at  least 
four  or  five  times.*' 

The  author  has  thought  it  would  not  be  uninteresting  to  set 
before  his  younger  readers  the  opinions  which  have  been  expressed 
by  several  eminent  persons,  professional  and  others,  concerning  the 
Commentaries. 

Lord  Manafield*^-,^^  Till  of  late,  I  could  never,  with  any  satisfac- 
tion to  myself,  point  out  a  book  proper  for  the  perusal  of  a  student ; 
bat  since  the  publication  of  Mr.  Blackstone*s  Commentaries,  I  can 
never  be  at  a  loss.  There  your  son  wiU  find  analjrtical  reasoning 
diffused  in  a  pleasing  and  perspicuous  style.  There  he  may  imbibe, 
imperceptibly,  the  first  principles  on  which  our  exceUent  laws  are 
founded;  and  there  he  may  become  acquainted  with  an  uncouth 
erabbed  author — Coke  upon  Littleton — who  has  disappointed  and 
disheartened  many  a  tyro,  but  who  cannot  fail  to  please,  in  a  modem 
dress.*' — HoUiday*s  Life  of  Mansfield,  p.  89. 

C.  •/.  Fox, — "  You,  of  course,  read  Blackstone  over  and  over 
again ;  and,  if  so,  pray  tell  me  whether  you  agree  with  me  in  think*. 
ing  his  style  of  English  the  very  best  of  our  modem  writers :  always 
easy  and  intelligible— far  more  correct  than  Hume — less  studied  and 
made  up  than  Robertson.** — ''  His  purity  of  style  I  particularly 
admired.    He  was  distinguished  as  much  for  simplicity  and  strength 
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A  neat  and  portable  edition  of  Blackstone,  by 
editor  of  competent  practical   learning,  who  woi 
confine  himself  strictly  to  pointing  out  wliat  is  ei 
neous  and  obsolete,  without  attetnpting  to  encumi 
it  with  such  unwieldy  annotations  as  hav< 
I  Some  editions, — is  much  wanted,  and  would,  doubll< 
''  be  well  received  by  the  profession  and  tlie  public. 
Such  is  the  outline  of  a  course  of  reading — if  one 
may  adopt  so  formal  a  term — wliich  the  author  ven- 
tures to  hope  n-itl  be  found  advantageous  to  a  diligent 
and  enterprising  student.     It  is  hut  an  outline;  for 
the  multitudinous  exigencies  arising  in  tlie  course  of 
two  or  three  years^  practical  study  of  the  professit 
will  call  for  frequent  reference  to,  and  perusal 


Bi  «nj  wiiter  in  the  EngliBli  UDgoage." — Trotter's  Memoin  of  Fom, 
|i.  513. 

Jerems  Benlham.—"  He  it  was  who  firel,  of  all  iDatilntional  wrllcn, 
hni  taught  jurispnideuve  (o  speak  the  lan^sge  of  the  Beholir  Uki 
the  gentleman,  put  a  polish  upon  thU  rugged  Bcience,  aailcli 
her  from  the  dust  and  eob-web«  of  the  ofBee;  and  if  he  hu 
enriehed  her  with  that  predBion  which  n  drawn  only  from  the 
ling  treasury  of  the  scieucea,  has  decked  her  out,  howeier,  t 
toge,  from  the  toilet  of  (^la8sic  erudition  ;  enlivened  her  <ri) 
phore  md  alloaiODi,  and  sent  her  abroad,  iu  some  measure  (o 
and  in  alill  greater  laeuure  to  entertain  the  most  mtscellaneQiu. 
BTen    the  most   foitidious  sooieties." — Fragment  on  Corommeat 
Preface,  liixii. 

Sir  William  Janta — "  His  Commentaries  are  the  most 
and  1)e»itifnl  oathne  that  ever  oiu  eihibited  of  any  human 
— Law  of  Bailments,  p.  S. 

Mr.  Stltcg'*- — "  A  justly-celebrated  writer,  who  for  eomprcl 
decign,  laminooa  arrangemeal.  and  elegance  of  diction,  u 
tailed."— Niai  Prius,  vol.  1 ,  p.  45  (u)  Tih  cd. 
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works  which  could  not  be  specified  in  the  foregoing 
chapter,  without  converting  it  into  a  mere  catalogue 
of  books.  Such  must  be  suggested,  from  time  to  time, 
by  an  experienced  tutor, — if,  indeed,  the  pupil  be  not 
able  to  discover  them  for  himself.  • 

In  reading,  however,  the  books  here  recommended, 
it  is  hoped  that  they  will  be  read  in  the  manner  and 
spirit  pointed  out:  that  the  student  will  ever  have 
before  his  mindVeye  that  important  maxim — 

NON  QUAM  MULTA,  BED  QUAM  MULTUM. 


CHAPTER    XI 


METHOD    AND    OBJECTS    OF    LAW    READING,    WITH 
REFERENCE  TO  APPREHENSION— MEMORY- 
JUDGMENT. 


In  the  last  cliapter  was  suggested  an  outline  erf"  the 
course  of  law  reading,  considered  by  the  author  most 
desirable  and  practicable  to  be  pursued  by  the  student, 
while  in  a  pleader's  or  barrister's  chambers — accommo- 
dated, as  far  as  possible,  to  the  business  passing  under 
his  eye,  with  a  view  to  each  of  them  facilitating  and 
illustrating  the  other.  The  student  was  supposed, 
moreover,  to  be  under  tlie  constant  surveillance  of  his 
legal  tutor.  Let  it  now,  however,  be  taken  for 
granted,  that  the  period  of  his  pupillage  has  expired, 
and  that  he  is  anxious  to  deepen  and  widen  his 
acquisitions,  by  a  still  more  sedulous  ajid  systematic 
course  of  reading — to  erect  a  goodly  superstructure 
upon  a  sound  and  extensive  foundation.  All  that  is 
intended,  in  the  present  chapter,  is  to  offer  a  few 
observations  on  the  temper  and  spirit  in  which  such 
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[a  task  should  be  undertaken — the  objects  tliat  sliould 
[be  constantly  kept  in  view. 

Whatever,  tlien,  may  be  the  course  of  reading  lie 
'proposes  to  follow,  however  few  or  numerous  his 
opportunities  of  so  doing,  he  is  reminded  that  his 
object  is,  or  ought  to  be,  two-fold :  not  only  to 
acquire  and  retain  legal  knowledge,  but  in  doing  tliis 
to  discipline  his  mind — to  engender  legal  habitu<le9  of 
thought.  An  eager  but  short-sighted  student  is  apt 
to  read  only  for  the  momentary  satisfaction  of  his 
curiosity — or,  at  most,  ia  order  to  recollect  what  he 
has  read;  but  a  judicious  student  will  take  care,  in 
addition  to  this,  constantly  and  vigorously,  to  exercise 
those  great  faculties  of  his  understanding, — apprehen- 
sion, memory,  and  judgment. 

Perception,"  says  a  judicious  author,  "  is  to  the 
mind  what  the  eye  is  to  the  body :  if  the  sight  be 
dim  or  imperfect,  the  ideas  communicated  will  be 
dim  and  imperfect  *.  The  near-sighted  man 
lust  have  the  object  brought  close  to  hb  eyes;  for 
[tiiat  reason  he  can  see  but  little  of  it  at  once, 
Luid  requires  much  time  and  leisure  to  view  all  the 
^parts  successively  before  he  can  pronounce  con- 
eeming  its  due  symmetry  and  proportions.  In  [he 
same  manner  the  man  of  slow  cu|)acity  must  have 
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A   r\m  spprrh»ri»ioii,"   mys   Pliilllp»,  "  mikti  the   mind 
Ihn  right  Rtid  diiitinr;t  notion  nf  Ihe  tliin;  repre«enleJ,  u 
clcarnm  of  b  i;Ib(b  serveth  (or  liie  admiseioa  al  a  more  Fmct 
ifac  face  Ihat  looki  upon  It ;  whercu.  if  it  be  toiled  or  dim, 
tt  KBdereth  dlher  none,  or  ui  iropcrfect  tbape.'' — Stu.  Leg.  RB.,p.lO, 
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the  qaestion  long  before  Lim — revolve  it  oyer  and 
over  ia  his  mind,  and  coDsider  and  weigh  eacb 
circumstance  singly,  in  order  to  form  a  judgment  of 
llie  whole :  but  the  sharp-sighted  man — such  an  one 
was  Lord  Mansfield — takes  in  the  object  with  all  its 
relations  and  consetiuenccs  at  a  glance  :  and  so  quick 
is  his  (ILstinguishing  faculty,  that  the  act  of  concep- 
tion and  judgment  seems  almost  to  be  formed  and 
executed  at  the  same  instant.  *  "  Those  endowed 
with  this  faculty,  are  in  the  fairest  way  of  beconiing 
eminent  in  any  science  or  profession.  With  it,  a 
man  may  fail,  but,  without  it,  he  cannot  ever  be  con- 
siderable*."— "  Without  this,"  says  Phillips,  "  none 
of  the  particular  cases  can  be  thoroughly  sifted,  at 
sufficiently  set  forth.  For,  considering  the  depth  of- 
knowledge  reposed  in  the  laws  of  this  land,  and  that 
cases  of  much  conformity  and  resemblance  daily: 
happen ;  sharpness  of  apprehension  is  necessary,  not 
only  for  the  understanding  of  one,  but  also  upon  c\i~ 
cumstances  of  matter  to  espy  a  difference  in  the  other, 
and  upon  any  sudden  occasion  to  be  able  to  reply  to 
an  adversary's  unexpected  objections — to  understand., 
bb  client's  case  at  first  opening,  the  drift  of  his  ad' 
sary's  reasons  at  the  first  urging,  and  likewise  readily, 
to  invent  and  fitly  to  apply  his  provided  arguments. 
If  this  faculty  of  apprehension  faileth — saith  Hippo- 
crates— all  other  diligences  are  lost,  for  it  is  the  iulet 
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of  knowledge  *."  These  are  judicious  observations ; 
but  it  should  be  borne  in  mind,  that  as  there  is  no 
faculty  of  more  importance  than  this  in  the  study  of 
the  law,  so  is  there  none  that  requires  such  vigorous 
controul  and  management,  lest  it  should,  in  a  manner, 
defeat  itself.  Nihil  sapientice  odiosius  acumine  nimio. 
The  youthful  possessor  of  a  quick  apprehension  is 
too  apt  to  rely  upon  it  unduly — if  not  exclusively. 
Accustomed  to  penetrate  in  an  instant,  with  little  or 
no  effort,  to  the  meaning  of  what  he  reads,  he  is 
satisfied  with  such  momentary  success,  and  incurs  the 
risk  of  forming  a  hasty  superficial  habit  of  reading 
and  thought,  that  will  soon  unfit  him  for  competition 
with  men  who  are  very  greatly  his  inferiors  in  natural 
ability.  What  is  the  use  of  acquiring  legal  know- 
ledge, without  the  power  of  retaining,  and  of  using 
it  ?  It  is  but  vapour  disappearing  from  the  polished 
surface  of  the  mirror  the  moment  after  being  breathed 
upon  it !  Let  the  student,  then,  who  is  conscious  of 
possessing  this  "  sharpness  of  wit,"  watch  it  with  the 
utmost  jealousy,  if  he  wish  to  render  it  his  greatest 
friend,  instead  of  his  greatest  enemy  —let  him  prevent 
its  encroachments  upon  the  province  of  its  less  showy 
and  active  sister-quality — the  judgment  f*     Let  him 


•  Stu.  Leg.  Ra.,  pp.  10,  11. 

t  "  Men  often  stay  not,"  says  Locke,  **  warily  to  examine  the 

agreement  or  disagreement  of  two  ideas,  which  they  are  desirous  or 

concerned  to  know;  but  either  incapable  of  such  attention  as  is 

requisite  in  a  long  train  of  gradations,  or  impatient  of  delay,  lightly 
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check  it  whea  it  would  hurry  him  on  from  page  to 
pa^ — ^um  topic  to  topic — each  little  more  tbon 
glaueejl  at !  Let  him  resolutely  pause,  and  take  a 
survey  of  his  recent  and  rapid  acquisitions;  for  if  lie 
look  not  well  after  them,  they  will  prove — to  adopt  iLe 
beautiful  comparison  of  Locke — "  like  fairy  ntonejr, 
ttliicL  though  it  were  gold  in  the  hand  from  which  k 
received  it,  will  be  but  leaves  and  dust  nhen  it  comes 
to  use  *."  How  often  will  a  few  moments'  such  retro- 
spection convicce  llie  self-fcatL^ed  student,  tluit  wbsi 
he  thought  he  had  ihorougltly  understood,  he  has  oiilf 


cast  their  eye  on,  or  wholl;  pui  by.  Ihe  proofs  ;  and  *c,  withonl 
making  out  the  demoDitradon,  detenuine  of  the  agrcFinenl  or  rliu- 
grecmcnl  of  two  ideal,  a>  it  were,  by  a  Tiew  of  tbetn  as  they  an  al  ■ 
distance,  and  take  it  (o  be  the  one  or  tbe  other,  as  Beema  mi^sl  Ukel; 
(0  them  upon  such  a  looEC  sunej."  Esaoy  on  the  L'ndenlandlng, 
Book  IV^  ch.  1.  f  3. 

"  A  student  should  labour  by  all  proper  melbods,"  aaya  Dr.  WatB, 
"  to  acquire  a  steady  fixation  of  tbought.  The  ccideDce  uf  trsth 
dues  nut  alvaya  appear  immediately,  nor  tlrike  (heauul  at  Gnl  djht- 
It  i«  by  long  BtteiitioD  and  inspection,  Ihat  ve  arriie  at  nidencci 
and  it  is  for  want  of  it  that  we  judge  fgdsely  of  many  thingi.  We 
make  baste  to  determine,  upon  a  alight  and  a  aadden  liew, — «« 
toufirm  our  guesses  which  arrive  from  a  glance  ;  we  pass  a  judgnieal 
while  we  hare  but  a  confusol  or  obacure  perception,  and  thus  plnngB 
oarsekee  into  mistakes.  Thii  ie  like  a  man  who,  walking  in  •  mist,  or 
being  at  a  great  dislani^e  from  any  litibte  abject,  (suppoK  a  iiet,  > 
man,  a  horse,  or  a  church.}  judges  much  amiss  of  the  fipire  and 
situation  and  colours  of  it,  anil  sometimes  takes  one  for  the  other) 
whereas,  if  he  would  butwithhold  bis  judgment  till  he  came  nearer  to 
it.  or  staid  till  cleartir  light  canie,  and  Then  would  Ei  his  eyes  loafir 
ii|H>n  it,  be  would  secure  himself  h-om  those  mistakes." — Improre- 
i«nt  of  the  Miail,  rbap.  sv,  "  Of  taxing  the  Attention." 
•  Kssay.  Bookl..  ch.  4.  S  23. 
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&If- understood,  or,  perhaps,  even  altogether,  mis-un- 
lerstood  I  Has  wliat  he  read  a  day,  or  week,  or 
■Bonth  or  two  ago — passed  away — - 


"  u  flits  ibe  shade  si 


IS  the  SI 


:r  field?' 


■  80,hehas,  indeed,  read  to  no  purpose — he  has  wholly 
-spent  his  rime.  He  might  as  well  have  been 
witnessing  a  boat-race,  or  flying  a  kite  ! — Whatever, 
then,  such  an  one  reads,  let  him  read  with  moderate 
slowness,  "  abiding,"  as  South  says,  "  and  dwelling 
upon  it,  if  he  would  not  be  always  a  stranger  to  the 
inside  of  things." — But  han  the  student,  after  all,  this 
quick  apprehension  for  which  he  is  here  given  credit? 
Or  does  he  only  t/iinh  he  has,  deluded  by  his  friends 
and  flattered  by  self-love?  How  often  is  a  lively 
Janet/  confounded  with  an  acute  perception — fancy, 
which  is,  in  legal  studies,  but  as  the  brilliant  poppy- 
flower  in  the  corn-field  !  "  " 

It  would  be  well  if  every  l4?gal  student,  whatever 
be  his  quickness,  would  liken  himself,  for  a  while,  to 
tlie  near-sighted  man  described  in  a  preceding  page, 
and  make  similar  efforts  to  obtain  a  clear  and  com- 
plete view  of  his  subject.  If  be  wish  to  become  ' 
really  and  permanently  bright,  let  him  imagine  liim- 

*  Sine*  nnting  this,  tbo  >athor  happened  to  discover  the  sunn 
lliouchi  tery  beautifully  eipressed  by  Pope  ! — 

"  Flowers  irf  rhetorio  in  sermons  and  serious  discouraes,  nre  like 
I*  Nut  and  rcrf  fiowett  in  corn,  plejising  to  those  who  come  only 
r  *DiaMroeiit,  bat  prejudicial  to  him  who  would  reap  only  the 
nflt." — Thpoghti  on  Vruioiu  Sutqed*,  uii. 


378 


OD    AND    OBJECTS    OF    LAW    READING, 


self  for  a  while  to  be  dull — and  take  liis  measui 
accordingly.     It  may  be  safely  asserted  that,  oftt 
paribus,  the  slow  is  always  preferable  to  the  quick 
legal  reader,  at  the  commencement  of  his  studies. 
Let  the  pupil  ever  bear  in  mind,  that  but  a  very  1 
interval  must  elapse  between  the  acquisition  of  Ii 
knowledge  and  habits,  and  their  use ;  and  that  it  r( 
only  with  himself  whether  or  not  he  shall  be  hereaft 
"  fit  for  the  occasion  sudden,'' or  be  numbered  tlirough- 
out  life  among  those  who  are  "  ever  learning  anil  ttever 
able  to  come  to  tlie  knowledge  of  the  trutli." 

There  is  nothing  more  captivating  to  young  lai 
yers  of  the  kind  now  describing — of  "  lively  pari 
as  Pliillips  hath  it — nothing  more  calculated  to 
lead  them,  than  those  general  principles  which  hai 
been  already  alluded  to  • — general  principles,  whii 
to  be  at  all  serviceable,  must  be  applied  with  promt 
exactitude  to  the  innumerable  and  ever-varying 
binations  of  circumstances  presented  to  the  mind 
the  lawyer.    Nothing  will  ever  enable  them  to  apj 
ciate  and  apply  those  principles  justly,  but  patii 
I  fltudy  and  long  practice.     "  The  tenant  shall  not  di 
i  his  landlord's  title," — is,  for  instance,  a  well-settled  n 
r  of  law;  it  is,  apparently  a  very  simple  one,  and  tl 
policy  obvious,  perhaps,  at  a  glance.     The  student 
•  therefore,  passes  on,  yielding  full  and  instant 
Presently  a  case  arises  which  he  confidently  coast 


3. — 
aft<^^ 


'  Aittf,  |>-  22!»— 230. 
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ictly  governed  by  this  maxim — appareDily  a  mere 

Istance  of  its  application :  and  yet  he  will  find,  when 

nbapa  too  late,  tliat  it  is  not  applicable— that  in  hia 

isty  superficial   examination,    he  has  committed  a 

J  blunder,  and  deeply  injured  at  once  the  interests 

f  his  client,  and  his  own  reputation.     And  so  of  fifty 

ler  maxims.     ludecd,  it  requires  the  nicest  discri- 

Uion  to  ascertain  whettier  a  particular  case  falls 

thin  tlie  general  rule,  or  is  governed  by  some  of 

I  endless  limitations  and  exceptions ;  and  tins  discri- 

iciuation  must  be  the  result  of  ciilm,  leisurely,  and 

extensive  study.     General  principles  are  edge-toob   | 

in  the  bands  of  the  legal  tyro ;  and  he  must  take  care 

how  he  handles  tliem. 

While,  however,  tiie  student  is  warned  against  fall- 
ing into  a  hasty,  slovenly,  superficial  habit  of  mind, 
let  him  not  fall  Into  the  opposite  extreme — that  of 
sluggishness  and  vacillation.  Careful  and  thoughtful 
reading  does  not  imply  a  continual  poring  over  the 
same  page,  or  subjeeL  The  student  might  in  such  a 
istly  compare  himself  to  the  pilgrim  stuck  ia 
e  Slough  of  Despond.  Because  he  is  required  to  look 
tely  at  each  individual  part,  in  order  thoroughly  to 
mprebend  the  whole,  let  him  not  suppose  that  lie  is 
p  scnitioiae  it  as  with  a  microscope.  What  is  required 
timp\y,  attentive  reading.  If  lie  cannot,  after  reason- 
able efiVirL<<,  master  a  particular  passage,  let  bim  mark 
it  as  a  difficulty,  and  pass  on.  He  will  by  and  by 
return,  in  happier  mood — with  increased  knowledge—^ 


■'-''"    OBJECT, 
y  "J  ™»«ded  „  "/  "■  "^P  and  „4  °  " 

•»»■»    ?.td''''r"^■''■^^l^™*^' 
°'  S™»ra  fell,  ,,,       """' »  ftJI,  a, , 
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i  convivio,  nullam  rem  usqtie  ad  exilum 
fducms,  sed  aliunde  tra»siliens  "." 

e  of  the  most  frequent  but  unperceived  sources 
'  hinderance,  to  one  who  wislies  to  pursue  a  syste- 
ntic  course  of  legal  reading,  is  the  undue  prosecution 
''  particular  topics.     In    perusing,    for    instance,    a 
stise,  the  student  will  stumhle  on  a  difficult— an 
icure    passage:    which,   as    it   ought,   excites   his 
(entioD.     He    begins   to   examine   the   chief  case 
—that   refers   to    others — which    again   lead    to 
jhers — and  he  follows.     In  doing  this,  he  accident- 
'  lights  upon  a  point  that  occupied  his  attention 
me  time  ago;  here  he  finds  the  law  so  invitingly 
1  tliat  he  cannot  think  of  quitting  it.     This  he 
rs  up,  as  he  was  following  up  another  topic — and 
■  00  be  goes  on,  hour  after  hour,  perhaps,  till  he  Ands 
that  he  has  drifted  out  of  sight  of  the  point  from 
irhich  he  originally  started,  and  has  quite  lost  the 
connection  between  his  previous  readings.   Now,  if  he 
does  not  check  tliis  erratic  tendency,  he  will  never  get 
through  any  book,  or  pursuit,  satisfactorily ;  he  will 
gradually  incapacitate  himself  for  tixed  and  continuous 
mental  exertion. — The  acquisition  of  learning,  how- 
ever, will  serve  but  little  purpose  unless  it  be  perma- 
nently and  serviceably  retained^.    This  will  depend 

•  Stu.  I^g,  Hd-  52,  s^i. 

t  "  Wbat  boolfth  It   10  rend  mwA,  irliich  is  a  weariDeas  to  the 

tlmb  i  to  meditate  oflrD,  which  is  ■  liurtlicD  to  the  mind  ;  to  Iram 

thil}'  with  increue  of  kDowleilgv  1  vtbta  he  it  to  ecck  for  what  he  hath 


much  on  the  natural  powers  of  the  memorj',  hot  n 
on  the  manner  in  which  it  is  4>xercisecl  and  cultirateiL 
"  For  ray  own  part,"  says  Dugald  Sten-ait,  "I 
am  inclined  to  suppose  it  essential  to  mcmor)',  tLai 
tlic  perception,  or  tiie  idea  that  we  would  wUh  to 
remembev,  should  remain  in  tlie  mind  for  a  certain 
space  of  time,  and  should  be  contemplated  by  t 
exclusively  of  every  thing  else;  and  that  attenUM 
consists  [lardy  (perhaps  entirely)  in  the  eflfort  of  i 
mind  to  detain  the  idea  or  die  perception,  and  to  e 
elude  the  other  objects  that  solicit  its  notice  •." 

"  When  we  first  enter  on  any  new  literary  punui^ 

says  the  same  distinguished  writer,  in  another  part  ■ 

I  lus  work,  "  we  commonly  find  our  efforts  of  attentk 

Ijiajnfiil  and  unsatls^tory.     We  have  no  discrimini 

I  iion  in  our  curiosity,  and,  by  grasping  at  every  ihinj 

1^1  in  making  those  moderate  acquisitions  which  at 

.  suited  to  our  limited  faculties.     As  our   kuow^cdg 

extends,  we  learn  to  know  what  particulars  are  tikd 

to  be  of  use  ta  us ;  and  acquire  a  hubit  of  directtll{ 

our  esimiination  to  tliosc,  without  distracting  the  a 

tion  with  others.     It  is  partly  owing  to  a  similar  c 

cumstance,  that  most  readers  complain  of  a  defect  I 

memory,  when  they  fi  rst  enter  on  the  study  of  lu&torj! 

T  They  cannot  separate  important  from  trifling  i 


thereof? 
R«.,  13, 1 1 
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imd  find  themselves  unable  to  retain  any  thing,  from 
dieir  anxiety  to  secure  the  whole  *." 

It  is  a  trite  remark  that  no  power  of  the  mind  is 
susceptible  of  such  rapid  and  sensible  improvement  as 
die  memory,  provided  proper  means  be  resorted  to. 
It  is,  also,  a  common  observation  that  the  imperfection 
of  their  memory  is  one  of  the  earliest  and  loudest 
complaints  of  legal  students.  And  is  not  the  reason 
obvious,  at  least  in  the  generality  of  cases  ?  The 
**  variety  almost  infinite'**  of  objects  f ,  to  which  their 
attention  is  called,  they  are  anxious  to  recollect — at 
once ;  to  fix  them  indiscriminately  in  their  memory ; 
and  their  vain  efforts  to  do  so,  ensure  but  intense 
chagrin,  and  fruitless  exhaustion  both  of  body  and 
mind. 

'^  As  the  great  purpose  to  which  this  faculty  is 
subservient,'^  says  Dugald  Stewart,  ^^  is  to  enable  us 
to  collect,  and  to  retain,  for  the  future  regidation  of 
our  conduct,  the  results  of  our  past  experience ;  it  is 


♦  Phil.  ch.  vii,  §  7,  p.  462.  (voL  1.) 
t  "  It  is  reported  of  Cyrus  that  he  could  have  saluted  all  his  army 
by  the  names  of  his  soldiers  respectively  ;  and  Seneca  teUs  us  that 
he  himself,  by  memory,  repeated  2000  names  in  the  same  order  in 
which  they  were  spoken  to  him.  These  facts,  if  true»  shew  to  what  a 
height  the  memory  may  be  carried :  and  if  this  faculty  be  useful 
to  a  general  and  a  philosopher,  how  much  more  so  must  it  be  to  a 
lawyer,  when  the  very  cases  which  are  reported  are,  perhaps,  more 
numerous  than  the  soldiers  in  Cyrus*  army,  and  are  certainly  more 
difficult  to  remember,  there  being  fewer  associations  of  ideas  to  assist 
ua  in  recollecting  the  names  of  cases,  than  the  names  of  men/'—- 
Simps.  Reflect 
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vaiD  do  we  flatter  ourselves  that  we  have  a  memory 
those  ideas  which  we  cannot  recollect — or  wliicli' 
we  do  recollect,  are  so  confused,  that  they  perplex 
embarraas,  instead  of  explaining  and  illustrating  a 
[Oestton  "."   Not  only  must  the  powers  of  tlie  memory 
thus  directed   to  proper  objects,  but  tlie  student 
lUSt  form  the  habit  of  reading  with  a  constant  refe- 
rence to  subsequent  practical  utility.     He  must  read 
to  remember.    "  Not  only  the  inclination  to  recollect," 
justly  observes  Mr.  Raithby,  *'  but  the  very  powers 
lemselves  of  recollection  are  imp^red.aDd  at  length 
it  by  disuse." 

TTie  following  observations  are  so  full  of  practical 
importance  to  the  young  lawyer,  that  it  has  been 
tJiought  fit  to  quote  them  at  length  from  the  work  of 
tliat  distinguished  writer,  to  whom  such  frequent  refe- 
has  been  already  made — Duguld  Stewart; — 
•*  Every  person  must  have  remarked  in  entering 
any  new  species  of  study,  tbe  difficulty  of  treasur- 
ing up  in  the  memory  its  elementary  principles;  and 
the  growing  facility  which  lie  acquires  in  this  respect, 
js  knowledge  becomes  more  extensive.  By  ana- 
ing  die  dilferent  causes  which  concur  in  producing 
facility,  we  may,  perhaps,  be  led  to  some  con- 
lions   which   may  admit   of  a  practical    appUca< 


^e: 


fT: 


'  1.  In  every  science,  the  ideas  about  which  it ', 
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peculiarly  conversant,  are  connected  togetbor  by  Bome 
particular  associating  principle;  in  one  science,  for 
example,  by  associations  founded  on  the  relatioDS  of 
cause  and  effect;  in  anotlier  by  associations  founded 
on  the  relations  of  inatliematical  trnths ;  in  a  tliird, 
on  associations  formed  on  antiquity  of  time  and  plact. 
Hence,  one  cause  of  the  gradual  improvement  of 
memory  with  respect  to  tbe  familiar  objects  of  our 
knowledge ;  for  whatever  be  the  prevailing  associatingj 
principle  among  the  ideas  about  which  we  are  babiti 
ally  occupied,  it  must  necessarily  acquire  'additional' 
strength  from  our  favourite  study, 

"  2.  In  proportion  as  a  science  becomes  more  fami- 
liar to  us,  we  acquire  a  greater  command  of  atten- 
tion with  respect  to  the  objects  about  which   it  is 
conversant;   for   the   information  which  we   already 
possess,  gives  us  an  interest  in  every  new  trurli, 
every  new  fact,  which  have  any  relation  to  it. 
most  cases,  our  habits  of  inattention  may  be  traced  tA 
a  want  of  curiosity;  and,  therefore,  such  habits  are 
be  corrected,  not  by  endeavouring  to  force  the  attei 
tion  in  particular  instances,  but  by  gradually  learninj 
to  place  the  ideas  which  we  wish  to  remember,  Id 
interesting  point  of  view. 

"  3.  When  we  enter  on  any  new  literary  pursuit 
we  are   unable  to  make  a  proper  discriminatiou  ia 
point  of  utility   and   importance,   among   the   ideu 
which  are  presented   to   us;  and  by  attempting 
grasp  at  every  thing,  we  fail  in  making  those  mode- 


ot 
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e  acquisitions  which  are  suited  to  the  limited  powers 
tef  the   human   mind.     As  our  information  extendS) 
our  selection  becomes  more  judicious  and  more  con- 
fined; and  our  knowledge  of  useful  and  connected 
truths  advances  rapidly,  from  our  ceasing  to  distract 
tlie  attenUon  with  such  as  are  detached  and  insig- 
ni6cant. 
^M      "  4.  Every  object  of  our  knowledge  is  related  fo 
^M  rariety  of  others;   and  may    be  presented  to  the 
^^nonghts,  sometimes  by  one  principle  of  association, 
^Bsd  sometimes  by  another.      In  proportion,  therefore, 
^Ba  the  Diultipli cation  of  mutual  relutions  among  our 
^  ideas  (which  is  the  natural  result  of  growing  infor- 
mation, and  in  particular,  of  habits  of  philosophical 
&ludy)  the  greater  will  be  the  number  of  occasions  on 
■^bich  they  mil  occur  to  tlie  recollection,  and  the 
^^knner  will  be  the  root  which  each  idea,  in  particular, 
^[^ill  take  in  the  memory.     It  follows,  too,  from  this 
observation,  that  the  facility  of  retaining  a  new  fact, 
or  a  new  idea,  will  depend  on  the  number  of  relations 
^_  which  it  bears  to  the  former  objects  of  our  know- 
^bedge ;  and  on  the  other  hand,  that  every  acquisition, 
^pta  far  from  loading  the  memory,  gives  us  a  firmer 
Tiold  of  all  that  part  of  our  previous  information,  with 
whicli  it  was  in  any  degree  connected. 

"  5.    In   the   last    place,    the   natural    powers  of 

lemory  are,  in  the  case  of  the  philosopher,  greatly 

ided    by   liis  peculiar  habits   of  classification    and 

8  2 
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arrangement — tlie   most    important    improvement  I 
which  memory  is  susceptible  *." 

Influenced  by  such  reflections  as  these,  let  I 
student  approach  his  task  with  a  well-directed,  a 
well-regulated  energy — and  he  will  soon  find  that  h 
memory  is  sufficient  for  the  duties  imposed  upon  iL 
A  patient,  perspicacious  intellect,  adopting  and  adhe- 
ring to  a  methodical  plan  of  study,  will  very  sooD 
feel  conscious  of  a  memory  gradually  adapting 
itself  to  its  office — forming  daily  innumerable  secret 
sources  of  association,  at  once  facilitating  the  ac^ 
sition,  retention,  and  use  of  legal  learning.  Atta 
tion,  and  method  are,  indeed,  the  foundation  and  s 
port  of  memory.  Frequent  refleclioii  on  what  1 
been  read^perpetual  recurrence  to  leading  prim 
pies  f,  and  application  of  it  to  the  actual  occurrencei 

•  El.  Pyi.  c.  Ti.  S  :i,  pp.  1:10,  431.,  Tot.  1,  fith  cd. 

-f-  "  I  am  mcUnedtlial  to  believe,  liotli  from  a  IbeoreUc&lTicwol 
lubjcct,  anil  from  1117  ovu  obsfrrtntions,  as  Tar  as  they  hare  n 
that  if  we  visb  to  61  the  parliculara  of  nar  knowledge  yerj  n 
DCDllj  in  tbe  meioorj.  the  anist  effectuiil  waj  of  doing 
Ihem  In  generiil  priiuyiples.  IdeoB  which  are  connected  merdy  ■ 
c&iuat  relatioDE,  present  Ihemaeltes  with  readiness  to 
long  aa  we  are  forced  by  the  habita  of  our  situation,  to  apply  tf 
to  doily  use;  but  when  a  change  of  circunutaDces  lendi  ua  p 
the  ohjecta  of  our  atteotioD,  we  linit  oar  old  ideas  grmduoUy  M 
escape  from  the  recollection  {  and  if  it  sbonld  happen  llut  they 
eicape  from  it  altogether,  the  only  method  of  recovering  them,  U  by 
renewing  those  atudiea  hy  which  they  were  at  firet  acquired.  The 
case  is  very  diBereat  with  a  nan  whole  ideas  presented  to  him  at  fini 
by  accident,  have  been  aftcrwardi  philosophicnlly  arranged,  and 
referred  to  general  principles.  When  he  wishes  to  recuUect  thcnt, 
aoue  lime  and  rcHection  will  frequently  be  necessary,  to  enablti  hi 
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L^jnisiness,  will  be  tlie  readiest  way  of  making  what  is 

»d — our  own.     It  cannot,  indeed,  be  too  frequently 

BDpressed  upon  the  student,  tliat  with  method  he 

Ifty  do  everything,  without  it  he  can  do  nothing, 

1  legal  studies.     "  The  law  is  a  labyrinth ;  and  cer- 

■ftainly,  if  there  be  any,  method  is  that  Ariiidnc's  clew 

^4iat  must  lead  us  out  of  it  *."    "  I  must,  in  general, 

^  thus  much  to  tlie  legal  student,"  says  Sir  Matthew 

'  it  is  very  necessary  for  him   to  observe  a 

netliod  in  his  reading  and  study.    Let  him  assure  him- 

■•elf,  though  hb  memory  be  never  so  good,  that  he  will 

!ver  be  able  to  carry  on  a  distinct  serviceable  memorj/ 

of  all,  or  tlie  greatest  part  of  wliat  he  reads,  to  the  end 

of  seven  years,  or  a  much  shorter  time,  without  the  help 

of  method  :  nay,  what  he  Iiath  read  se^■c^  years  since 

will,  witliout  the  aid  of  method,  or  re-iterated  use,  be  as 

new  to  him  as  if  he  had  scarcely  read  it  f ."     This 

great  man  then  proceeds  to  recommend  the  student's 

f  into  a  cotnmon-place-book  "  the  substance  of 

latever  he  reads:"  but,  it  may  be  suggested— why 

1  rather  imprint  it  in  his  memory?    Why  beget 

habit   of   reliance    rather   on   a   common-place 

than   on   the   memory? — This  subject,  how- 

,  will  be  discussed  hereafter. — One  of  the  pro- 


)   but   the   infiirmaCion   iibich  be  baa  once  complelelj 

lonrinoos,  in  grnpral,  lo  be  an  ncquUition  for  life  ;  or,  if, 

cntallji,  iny  »rtlrlp  of  it  shoiiM  be  lost,  it   often  mnjr  be  reoo" 

procMB  of  reowming." — Stewart's  El.    Ph.  ch.  li.  {  i, 

p,  420,  (£tli  ed.) 

'  Leg.  Riitio,  p,  121.  t  PfrS.  to  Boil's  Aliridgnient. 
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fouiidest  and  most  versatile  scliolars  Id  England, 
and,  perliaps,  in  Europe— in  nmny  respects  one  of 
the  most  eccentric — lias  a  prodigious  memory,  which 
the  author  once  told  him  was  a  magazine  stored  witli 
wealth  from  every  department  of  knowledge.  "  I 
am  not  surprised  at  it,"  he  added,  "  nor  would  yon 
be,  or  any  one,  that  knew  the  pains  I  have  taken  in 
aeleding  and  depositing  what  you  call  my  '  wealtlk' 
I  take  care  always  to  ascertain  the  cnfue  of  what  !'< 
look  at — and  if  satisfied  on  that  score,  I  most  carefutljr 
slow  it  away.  I  pay,  besides,  frequent  visits  to  mj 
'  magazine,'  and  keep  an  inventory  of  at  least  every- 
thing  important,  which  I  trequently  compare  with 
my  stores.  It  is,  however,  the  systematic  disposition 
and  arrangement  I  adopt,  which  lightens  the  laboun 
of  memory.  I  was  by  no  means  remarkable  for 
memory,  when  young ;  on  the  contrary,  1  was  coiw 
sidered  rather  defective  on  that  score." 

In  conclusion,  a  little  familiarity  with  legal  Btudie» 
and  practice,  will  convince  the  young  reader  of  the 
truth  of  one  of  the  observations  already  quoted  from 
Dugald  Stewart— of  the  practicability  of  acquiring; 
sort  of  technical  dexterity  in  remembering  both  facts 
and  principles. — But  of  what  avail  are  quick  and  accu* 
rate  acquisition,  and  tenacious  retention  of  k 
ledge  *,  without  the  power  of  turning  it  to  practical 


*  The  writer  recolleoCi  a  poor  pious  soul— one  Victorf  Pnnli] 
name,  i  eollipr  in  SamcnctEhire — who,  incredible  lu  it  mair  uvnj 


1  Ihe  bible  ofl  liy  heart  I    The  wriler  hod  mnnj  opporlunitii 
tiug  Ibc  reuUlf  of  his  ac<|iiiutioD9 — vhicli  iiroced,  indeed,  pia>' 
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account  i*  Of  what  use  is  the  finest  supply  of  drugs 
cliemicals,  uever  so  beautifully  arranged,  if  their 
er  cannot  compound  tliem  ?  In  other  words,  what 
apprehension  and  memory,  without  judgment? 
The  faculty  of  examination,  or  judgment,"  as  Sir 
llohn  Doddridge  saith,  "  is  almost  alone  sufficient  to 
lake  a  ready  and  able  lawyer.  This  solidity  of  judg- 
teacheth  to  weigh  and  try  the  particulars  appre- 
tnded,  and  to  sever  for  use  the  precious  from  the 
Nothing  is  more  prejudicial  to  it,  than  pre- 
cipitancy and  impatience  of  delay  or  attendance  on 
the  determination  of  right  reason,  which  makes  us 
commonly  run  away  with  half  or  a  broken  judgment: 
tu  whicli  respect  Aristotle  in  his  Ethicks  very  ele- 
gantly compares  it  to  a  hasty  servant  that  goes  away 
posting  without  his  errand.  Without  this  faculty 
of  judgment,  though  a  man  were  furnished  with  every- 
thing else,  he  hath  no  more  suiSciency  tu  judge  or 
plead,  than  the  Code  or  Digest— as  one  saith — which, 
compassing  within  them  all  the  laws  and  rules  of 
in,  for  all  that,  cannot  write  one  letter  "." 


^—.reason. 


cbapter  n.nd  tent  for  ererythlnj;.  Mention  ddIj 
word  of  Buy  vetst,  and  he  would  tell  yon  exactly  where  it  waa  to 
1m  found,  rum  perlinenliii,  wilh  unfollcring  readiaeiB  and  precUion. 
Not  a  ilep  rurther.  however,  could  poor  Victory  go.  Ai  fat  ai 
rtataning  went,  be  wu  an  idiot.  He  coold  no  more  put  two  leita 
together  iu  proof  or  disproof  of  any  particular  doctrine,  than  \ir 
could  fly. 

*  Stn.  Leg.  Ra.,  pp.  14,  IS.     "  Patience  and  Elownesi  of  belief," 
mjt  aoolher  writer  on  legal  studies,  "  are  the  itrongeat  mark  of  ■ 
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Let  tlte  student,  it  is  once  more  entreated,  bear  ui> 
mind,  in  all  liis  readings,  that  he  is  reading  not  for 
speculative  but  practical  purposes — that  the  period 
will  soon  arrive  when  he  must  me  his  acquisitions — ■ 
often  in  very  arduous  circumstances;  that  he 
appear  iu  public  but  as  ho  sliatl  have  qualified  himself 
beforehand  by  private  study.  If  he  do  not  thus 
reflect,  and  act, — if  considerations  of  this  kind  do  nol 
constantly  influence  bis  mind,  he  may  shut  up  bis 
books.  Quickly  as  he  may  acquire,  firmly  as  be  may 
retain — it  will  be  all  lost  upon  him;  all  bis  faculties 
and  acquisitions  will  fail  him  when  the  day  of  trial 
arrives. 

Whatever  be  the  subject  of  the  student's  reading — 
either  a  treatise,  or  a  report,  let  bim  imagine  himself 
doing  so  in  preparation  for  the  next  day's  business. 
This  reflection  is  calculated,  more  than  anything  else^ 
to  set  an  edge  upon  his  attention — to  put  all  his 
powers  on  the  qui  vive — to  throw  an  air  of  intense 
and  vivid  interest  over  the  driest  studies.  Is  he  reading 
an  intricate  case,  full  of  elaborate  and  profound  argu- 
mentation ?  Let  him,  after  considering  each  side  of  tlie 
question,  draw  upon  Aiadun  ingenuity — imagining  him- 


Bound  jodgment,  nail  are  oowhere  more  neceuarj  than  in  Ihe  atiidf 
■nd  profeeainii  of  ths  1b«.  The  seeming  agreement  whicli  aaaf 
cuet  have  with  each  other,  in  poiot  of  ciTcam«tance.  it  too  t 
miilead  the  warm  imagJDBtion,  and  make  ua  fancy  there  la  an  eiact 
limilimde,  where,  in  fact,  there  ii  an  eBuntial  difference  between 
them." — Simpaon'a  BeflectioDa. 
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f  to  be  one  of  the  parties  engaged.  Does  he  differ  on 
y  points  from  tLe  counsel,  whose  argument  is  before 
D  i  Let  him  note  down  liis  reasons  for  doing  so — 
llethim,  in  short,  carefully  and  calmly  weigh  each  iu  the 
ince  of  his  own  understanding;  endeavour  to  put 
HtrticuJar  argument  in  a  more  striking  point  of  view 
ire  cogent  terms — to  develop  some  latent 
objection — in  short,  to  realise  tlie  case,  and  make  it  his 
His  reasoning  powers  cannot  fail  to  improve 
"▼ery  rapidly  under  this  sharp  and  constant  exercise, 
which  transforms  a  reporter  into  a  learned  and  inge- 
nious, and  friendly  personal  opponeuL  If,  instead  of 
this,  he  rests  satisfied  with  what  he  considers  a  rapid 
conception  of  an  author's  meaning — with  a  sort  of 
general  notion  of  the  scope  and  drift  of  a  particular 
argumentation — and  makes  no  effort  to  enter  into  it 
as  a  matter  of  personal  investigation — he  will  receive 
but  little  real  practical  benefit  from  the  best  course  of 
reading  that  could  be  devised ;  he  will  become  one  of 
those,  already  alluded  to,  who  are  "  ever  learning,  and 
ruver  able  to  come  to  the  knowledife  of  the  truth." 

Thus  then,  let  the  student  make  a  prudent  selection 
of  a  course  of  reading,  and  steadily  adhere  to  it — but 
in  doing  so,  sedulously  and  perseveringly  labour  in  the 
discipline  of  his  mind;  keeping  in  view  this  contem- 
poraneous exercise,  never  curing  how  severely,  of  hia 
apprehension,  his  memory,  and  his  judgment:  fixing 
bis  mind's  eye  upon  a  splendid  instance  uf  the  advan- 
tages coiiferred  by  early  discipline  upon  a  naturally 
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fine  intellect — Lord  Mansfield;— of  whom  i 
quently  said,  tkat  "  he  apprehended  the  fa 
such  clearness,  retained  every  circumstance  with  such 
ease,  and  weighed  the  ingredients  of  equity  in  so  just 
a  balance,  that  one  is  at  a  loss  whether  to  admire  mos^ 
the  quickness  of  his  apprehension,  the  strength  of  hi 
memory,  or  the  soundness  of  his  judgment," 

There  occurs  in  an  excellent  work  on  legal  studies,! 
such  a  vivid  picture  of  tlie  advocate  destitute  of 
"  clear  and  settled  jndgmeut,"  as  is  calculated  to  fomrj 
an  instructive  finale  to  tliis  chapter. 

"  How  would  tliat  advocate  appear,  who  shoi 
stand  up  in  a  court  uf  judicature,  without  havinj 
acquired  a  clear  comprehension  of  the  nature  of  hu^ 
case,  and  of  its  various  parts  and  circumstances 
wandering  from  this  to  tliat  part  of  Lis  subject,  unahh 
to  discern  what  part  to  produce  and  what  part  tai 
retain ;  fixing,  by  chance,  upon  some  weak  or  dii 
jointed  member,  and  then,  with  an  unmeaning  solemn 
niCy,  dragging  it  forth  as  the  main  support  of  his 
cause;  discovering  his  mistake  only  by  the  impatience 
of  his  auditors,  and  covered  with  confusion  at  a  sense 
of  his  inability  to  rectify  it !  Unwilling,  however,  t« 
terminate  his  efforts  abruptly,  he  has  recourse  to  hti 
imagination — and  this  serves  only  to  make  liis  weak- 
ness the  more  conspicuous:  his  uncertainty  increases; 
he  continues  to  heap  words  upon  words  without  mean- 
ing  or  end ; — now,  in  all  the  violence  of  anger,  he 
declaims  upon  the  injustice — but  ofurhat,  he  cannot 


I 


WITH  REFERENCE  TO  APPREHENSION,  &C.   395 

tell :  now,  he  would  argue — but  like  a  man  talking 
in  his  sleep,  he  has  no  single  certain  position  on  which 
to  found  his  argument:  now,  he  would  complain — 
now,  remonstrate — now,  entreat:  till  at  length,  his 
speech  becomes  a  chaos,  and  nothing  but  his  silence 
can  restore  him,  and  those  whom  he  addresses,  to 
regularity  and  the  light  *." 

*  Raithby'8  Letters,  pp.  224,  225,  2nd  ed. 
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PRACTICAL  SUGGESTIONS   FOR  FACILITATING  LAW| 
STUDIES. 


SECTION  I. 
IMPORTANCE     OF     AN     EARLY     AND     THOROUGH 

QUAINTANCE     WITH     THE     USE     OF    THE     COMMOIjj 
COUNTS   IN   ASSUMPSIT  \S1>  DEBT. 


It  has  been  already  stated  tliat  Contracts 
fertile  source  of  litigation — and  that,  too,  often  of  the 
most  difficult  description.  It  has  also  been  explained 
that  there  are  but  eight*  forms  of  personal  actionS| 
1.  e.  settled  modes  of  prosecuting  particular  eluii 
It  will  be  sufficient  for  our  present  purpose  further 


]nS| 


•  In  a  former  part  of  the  work  (page  16),  it  i»  eaid  th«  (here  hit 
now  but  lij  fonns  of  pergonal  ai'tioDS,  vhich  is  perdips  the  eurrw:! 
method  of  statiag  it ;  inaamuch,  aa  aasum^isit  and  irorer.  JmportaDt 
■nd  eiteusire  in  their  case  thongb  Cbey  be,  ore  but  ipeciet  of  tj 
gentu  of  "  trespass  on  tbe  aase."     See  Per  Tiubl,  C.  J., 
e.  Stmart,  10  Biag.  :I20. 


CAL    SUGGESTIONS. 


397 


1  the  young  reader,  tliat  "  all  contracts  are,  by 

!  laws  of  England,    distinguished  into  agreements 

t  specialty,  and  agreements  by  parol — there  being 

»  such  tliird  class  as  contracts  in  icrilinff.     If  they 

b  merely  written  and  not  specialties,  they  are  parol, 

lid  a  consideration  must  be  proved*."     By  the  term 

m^tedahi/"  contracts,  is  signified,  those  which  are  ef- 

l  by  means  of  Instruments  in  writing,  delibe- 

tely  and  solemnly  scaled  and  delivered  as  deeds— 

0  things,  "  Vi'hich  alter  the  nature  and  operation  of 

the  agreement t."     It  does  not  signify  how  formal 


•  PerSkynner.  C.  B..RiiTiiit..  Hughei,  7  T.  R.3S0.  note  (o). 
t  Chill.  Jnn.,  on  Contracts,  p.  3  (and  ed.)— The  fullowing  puaage 
from  Plawden's  Reports,  will  place  the  subject  tcrj  disltnctly  before 
tbt  yoMBg  reader  : — ' '  And,  Sir,  b;  the  taw  of  thia  land  there  are  two 
w«;s  of  making  contracts  or  ■grcementB  for  Isada  or  chaltela.  The 
one  ia  by  teordi,  which  is  the  inferior  method ;  the  otber  19  bf  writ- 
ing, which  ii  the  auperior.  And  because  words  sre  ofteatimea  spoken 
b;  men  unidTiiedljr.  and  without  deliberitioD,  the  law  hu  provided 
that  a  contract  by  words  shall  not  bind  tcilhaul  mmideralitm.  As  if 
I  promise  to  give  you  20/.  to  mako  your  sale  de  amo,  here  jrou  ahall 
Dot  bare  an  action  against  me  for  the  201,  for  it  is  a  nude  pact,  0I  ta 
Hilda  paelo  non  vrilar  aelia  t  and  the  reason  ia,  becauae  it  ia  by 
words  which  pass  from  men  ligblly  and  inconsiderately  ;  but  where 
Ibe  Bgrecmciit  is  by  deed,  there  ii  mnre  time  for  deliberation;  for 
when  a  man  passes  a  thing  by  deed,  first  there  ia  the  determinatioa 
of  the  mind  to  do  it.  and  apon  that  he  causes  it  to  be  written,  which 
_lt  one  part  oF  deliberation  ;  and  aflarwarda  he  puts  his  teal  to  it, 
tlAich  it  anatbei  part  of  deliberation  ;  and  lastly  he  delivers  the 
'vriting  as  his  deed,  which  is  the  consummation  of  his  resolatiou  : 
and  by  the  delivery  of  the  deed  from  tiim  that  makea  it  to  him  to 
whom  it  is  made,  he  gives  his  assent  to  part  with  the  thin;  contained 
in  the  deed  to  hiui  to  whom  he  delivers  the  deed — and  (his  delivery 
i«  •>  ■  ceremony  in  taw,  signifying  (ally  his  goodwill,  that  the  thuf 
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and  complicated  a  written  agreement  may  be — il  ■ 
still,  in  legal  lan^usj^,  a  parol  one — if  it  be  not  seaM 
and  delivered  as  a  deed  by  tlie  party  executing,  ani 
bouad  by  it,  to  the  person  to  wliom  tbe  liability  is  b- 
curred.  Tliis  latter  class  of  agreements  by  [>aro]  it  ia^ 
therefore,  as  may  readily  be  supposed,  wbicb,  suddenly 
made  and  often  as  tUougLtlessly  broken,  most  fre- 
quently occupies  the  attention  of  courts  of  law ;  and 
ihe  only  "  forms  of  action"  appropriated  to  tliem,  are 
thoseof  AssumpsitandDebl*.  Without  enteringinto 
a  definition  or  description  of  these  actions,  it  may  he 
here  stated,  that  each  has  a  special  and  a  conimun 
form,  I.  e.  the  one  long,  intricate,  and  difficult;  the 
otber  short,  simple,  and  easy.  'Sow  it  is  the  object 
of  this  section  to  cull  tlie  young  reader's  earnest 
attention  to  the  latter — the  "common  emmU^'  of 
assumpsit  and  debt :  in  Littleton's  language,  "  to 
counsel  him  to  employ  bis  courage  and  care  to  learn" 
how  and  when  to  use  them. 

A  special  count  sets  out  the  iacts  of  the  case  fully; 
the  circumstances  under  which  the  agreement  was 
made — the  agreement  itself,  or  its  legal  effect,  es- 

in  the  deed  should  pass  frain  liim  to  the  other.  So  that  then  » 
great  dcli1>crittiou  iu«U  iu  tbe  making  of  deeilB — for  which  rctwin 
they  sre  received  »  a  lien  final  to  the  part]',  and  arc  Bdjodged  to 
bind  tlie  party,  without  fxamtning  upon  what  came  or  coaaideraljuii 
ttiey  were  loade."     Sharringlatt  v.  Slrotlon,  Plowden.  308  a. 

•  To  show  the  formal  differetii'e  between  tbe  conmion  coonU  Id 
[  Debt  and  AsEumitait,  an  inilanee  is  given  in  Ihe  Appendix,  of  Ihe 
L  fiUM  damand  made  in  both  tpevies  of  action. 
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the  manner  in  wliich  tlie  plaintiff  performed  bis 
t  of  it,  and  the  defendant's  non-performanoe — all 
ikis  being  a  matter  often  of  mueh  nicety  and  responsi- 
bility ;  especially  since  only  one  count  is  now  allowed, 
by  it  the  plaintiff  must  stand  or  fall  *.  Hence  it  is, 
it  when  papers  come  into  chambers,  affording  promise 
"  a  special  declaration,"  tliey  are  caught  up  by  eager 
and  zealous  pupils,  wbo  bestow  upon  tJiem  infinite 
pains ;  and  when  the  declaration  has  been  "  settled," 
it  is  called,  by  the  pleader,  they  will  contrive  to 
copy  it  into  their  book  of  Precedents,  where  it  may 
be  "found  after  many  days,"  should  such  a  peculiar 
combination  of  circumstances  ever  again  come  under 
their  notice.  Id  the  meanwhile,  a  dozen  sets  of  papers 
iDBy  have  come  in,  requiring,  as  the  pleader  informs 
them,  "  onlr/  the  common  counts,"  and,  therefore, — 
thinks  tlie  pupil — beneath  his  notice.  They  are  there- 
fore left  to  the  tender  mercies  of  the  clerk,  or  to  their 
tutor;  or,  perhaps,  onr  worthy  student  may  at  length 
condescend  to  fill  in  the  "  common  forms"  with  care- 
less haste,  murmuring  at  his  being  detained  from 
Lbigher  matters.  Thus,  too  often,  does  the  student 
I  Ht  day  after  day,  watching,  as  it  were,  for  a  high 
wave  of  interest  and  importance  to  rise  above  the  sur- 
&ce  of  ordinary  routine;  while  tlie  great  under-cur- 

■  In  order  to  give  an  iilea  o(  the  mode  of  atatiag  facts  in  tilt  form 
of  ■  *p«dal  count  in  usnmpait.  initaDCM  will  be  found  in  llie  Ap- 
pendix of  DecUratioDB  for  a  breach  of  promlie  of  mairiage— for 
•  *i(er  at  ■  hone-race— «iid  mouej  von  at  cribbage. 
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rent  of  business  is  gliding  away  unregarded  tlirougb 
the  fixed  and  settled  channels  of  these  same  common 
counts;— thus  the  prudent  pupil  will  stand  a  fait 
chance  of  doing  that  well,  which  lie  will  probably  not 
be  called  upon  to  do  above  once  or  twice  a-year,  and 
be  puzzled  and  confounded  at  that  which  will  constin 
tute  his  (hiily  business  ! 

The  "  form"  of  these  counts  is  certainly  common 
enough,  that  is  to  say,  as  far  as  brevity  and  simplicitj 
of  structure  are  concerned ;  but  very  uncommon  learo' 
ing  and  judgment  are  often  necessary  to  enable  t 
practitioner  to  decide  upon  the  adoption  of  them. 
long  and  complicated  slate  of  facts  is,  alone,  sufficient 
to  induce  a  superficial  lawyer  to  adopt  a  special  countj 
but  one  who  clearly  understands  his  profession,  wi 
see  at  once  that  the  proper  mode  of  declaring  will  fc 
in  the  common  form*. — The  student  must  not  sup- 
pose that  because  he  sees  three-fourths  of  a  book  on 
pleading  occupied  with  special  counts,  that  the  com 
mon  ones  are  dismissed  so  summarily  because  tliej 
are  of  less  importance.  It  is  true  that  the  rules  r 
gulating  the  latter  are  comparativeiy  few  and  simple ; 
but  those  which  regulate  their  applieobiUty  to  givea 
combinations  of  fact,  are  as  extensive  and  complicated^ 

•  "  There  ore  ■  grent  variety  of  sgrcementB  DOt  onder  seal,"  ca; 
Lord  EUenliflrough,  ■'  contaioing  detailed  proTiaiona  regidstii 
prices  of  labour,  rntea  of  hire,  timea  and  manner  of  pcrfomwnce,  oi 
jiiatroeat  of  differences,  Sic,  irhich  are  every  day  declared  ujion 
the  general  form  iif  a  count  far  wort  and  labour."  Clark  e.  Grs 
6  East,  5G9. 
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I  the  consequences  of  a  mistake  are  serious.     If  a 

I  declare  speciall)',  when  te  ought  to  have  de- 

ired  in  the  common  form,  or  vice  versd,  a  nonsuit  is 

citable.     One  or  two  instances  may  be  selected  out 

a  very  great  number,  in  illustration. 

The  first  is  that  of  Power  v.  Wells,  [1  Douglas. 

lis.]     The  transaction  was  as  follows.     Power  (the 

KplaintiiT)  exchanged  a  mare  with  Wells  (the  defen- 

(dant)  for  a  horse;  giving  him,  in  addition,  the  sum 

of    twenty   guineas — tlie   defendant   warranting  his 

horse  to  be  sound.    The  plaintiff,  however,  discovered 

that  the  horse  was  unsound — and  immediately  sent 

it  back,  together  with  a  letter,  by  his  servant;  who 

put  tlie  letter,  and  the  halter,  into  the  defendant's 

bauds,  in   his  yard :   but  he    refused  to  take  them. 

The  plaintiff's  servant  at   the  same  time  demanded 

the   return    of   his   master's   mare,  and  the   twenty 

guineas.     The  defendant  said  he  had  sold  the  mare 

I~would  have  nothing  to  do  with  the  plaiutiff's  ser- 
vant, and  turned  him  out  of  the  yard.  Upon  this  the 
|)laintiff  brought  two  actions  against  the  defendant: 
fine  of  trover  for  the  mare,  and  another  of  assumpsit, 
In  the  common  form  of  money  had  and  received,  for 
lite  twenty  guineas.  The  triul  of  these  two  actions 
came  on  before  Mr.  Justice  Ashhurst,  who  expressed 
I  doubt  as  to  the  propriety  of  the  forms  of  action 
adopted.  Verdicts  were  obtaiued  by  the  plaintiff,  in 
both  actions;  but,  in  the  next  term,  the  defendant 
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plied  for  a  Donsuit  to  be  entered  against  the  pi 
tiff,  in  both  actions— and  succeeded  !     For- 

"  The  Court  were  of  opinion  that  both  actions 
were  misconceived.  First,  the  action  for  '  money  had 
and  received,'  with  no  other  count,  was  an  improper 
action  to  try  the  warranty.  Secondly,  the  action  of 
trover  could  not  be  maintauied,  because  the  property 
was  transferred  by  the  exchange  "."  A  nonsuit 
accordingly    ordered    to    be    entered    up    in    bol 


erty 

30« 


"  Hunt  V.  Silk"  —  [5  East,  4'49]  is  another  in- 
stance of  a  mistake  in  choosing  a  common,  instead 
of  a  special  count  in  assumpsit.  The  facts  were  these. 
On  the  31st  of  August,  1802,  an  agreement  of  that 
date  was  made  between  the  plaintiff  and  the  defendant, 
whereby  the  latter,  in  consideration  of  10/,  to  be  paid 
at  the  time  of  executing  the  lease,  after  mentioned,  and 
for  other  considerations  tlierein  stated,  agreed,  that 
within  ten  days  after  the  date  of  the  agreement,  liM 
would  grant  the  plaintiff  a  lease  of  a  certain  dwellingfl 


*  So,  where  the  jilsintifr  eichunged  a  watch  with  the  defeoduit 
for  B  pair  of  caDiUesticks,  nhich  the  latter  warraotecl  to  be  lUier, 
Iiord  Elleuborough  decided  that  the  jilaintiS  coutd  not  miiiataiD 
trOTer  for  tbe  watcb,  on  proof  thit  the  candlesticka  were  of  base 
mclal.  "  The  wnleb  remains  the  property  of  thr  defebdant.  thooj^b 
tbe  pl^ncifl  be  entitled  to  a  campeiUBtuiD  in  dsmagea  for  a  breach  irf 
the  wuraDtj  that  the  candlesticks  were  of  silver.  I  cuiiu 
queitioa  of  warranty  in  an  action  of  trOTGr. " — Emannel  c 
3  Campb.  300. 
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for  nineteen  years  {determinable  by  the  plaintiff 
10,  or  15  years)  frora  the  29Ui  of  September 
tiezt  ensuing  (but  possession  to  be  given  immediately 
)o  the  plaintiff)  at  tlie  yearly  rent  of  63/.  Tlie  de- 
Seodant  also  agreed  to  make,  at  his  own  expense, 
certain  alterations  in  the  premises ;  and  that  the  pre- 
s,  fixtures,  and  things,  should  at  the  time  of  exe- 
g  t/ie  lease,  be  put  in  complete  repair.  And  the 
itiff,  ill  consideration  of  the  aforesaid,  agreed  to 
ipt  the  lease  at  the  rent  and  in  the  manner  above 
mentioned — to  execute  a  counterpart — and  pay  the 
rent.  The  plaintiff  accordingly  took  immediate  pos- 
session of  the  premises,  under  the  agreement,  and 
paid  the  10/.  at  the  same  time,  in  confidence  that  the 
alterations  and  repairs  stipulated  for  would  be  done 
within  the  period  agreed  upon,  i.e,  ten  days.  That 
period,  however,  and  some  days  after  it,  having 
elapsed,  without  any  tiling  having  been  done,  not- 
withstanding several  applications  to  the  defendant  to 
perform  the  work — the  plaintiff  quitted  the  house, 
pviug  the  defendant  notice  of  his  having  rescinded 
le  agreement,  in  consequence  of  the  defendant's 
Fault — and  brought  this  action  to  recover  back  the 
numetf  he  had  paid. — How  ought  he  to  have  declared 
for  this  purpose  ?  The  pliuntiff  thought  that  he  ought 
to  adopt  the  common  count  for  "  money  had  and  re- 
iQeived." — He  did  do  so — went  to  trial  upon  it,  and 
non-suited:— Lord  EllenWough  deciding  that 


^pvi 
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the  plaiiitifT's  only  remedy  was  by  a  special  assumpsit 
on  the  agreemeat*. 

Numerous  iustances  might  be  given  of  failure  oc- 
casioned by  declaring,  on  the  other  hand,  specially* 
when  a  common  count  would  have  enabled  the  plaintiff 
to  recover:  and  such  are  most  frequently  cases  founded 
on  the  ordinary  transactions  of  business,  and  on  which 
the  practitioner  is  called  to  exhibit  equal  promptitude 
and  accuracy.  A  tradesman  or  manufacturer  may 
have  so  acted  as  to  deprive  himself  of  any  remedy  oo 


*  The  ground  on  which  Lord  EUenborough  decided,  wai 
plaintiff  was  loo  late  to  Teacinii  the  contract.  Afler  diBtingiiisbiDg 
between  Ihe  case  before  him,  and  that  of  Giles  v.  Edwards  /  T.  R.  181, 
hia  Lordship  proceeded — 

"  The  plainliff  there  had  no  opportunity,  by  the  terms  of  the  con. 
tract,  of  making  his  stand  to  see  whether  the  agreement  were  per- 
formed by  the  other  party  before  be  paid  his  money,  which  the  plaintiflr 
in  this  case  had  :  but  instead  of  making  liis  stand,  ai  he  might  hare 
done,  on  the  defendant's  noD-performanee  of  what  he  bad  unilerUkeii 
to  do,  he  waited  hia  right,  aud  voluntarily  paid  the  money  -,  giving 
the  defendant  credit  for  his  future  iierfunnance  of  the  coutract ;  uid 
afterwards  continacd  in  poescssion,  notwithstanding  the  defendant'a 
default.  Now  where  ■  contract  is  to  be  rescinded  at  all.  it  must  b* 
rescinded  in  tola,  and  the  parties  pot  'n  >tatv  qio.  But  here  was  an 
intermediate  occupation,  a  part eiecation  of  the  agreement,  which WH 
JDCspabiu  of  being  rescinded.  If  the  plaintiff  might  occupy  the  pre, 
miaei  two  days  beyond  the  time  when  the  repairs  were  to  haie  been 
done,  and  the  lease  ciecnted, — and  yet  rescind  the  contract,  wh]r 
might  he  not  rfaeind  it  after  a  twelvemonth  on  the  same  account  ? — 
This  objection  cannot  be  gotten  rid  of;  the  parties  cannot  be  put  in 
tialu  7UD.  "  —  And  see  •  similar  mistake  made  in  Musien  v.  Price, 
4  East  147,  and  Ligbtfoot  o.  Creed,  S  Taout.  268. 


I 
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le  agreement  tliat  has  been  entered  into  between 
d  Lis  employer,  and  yet  be  entitled  to  remu- 
leration  for  Ms  labour  and  materials  bestowed  and 
ivided — and  wliicb  a  common  count  would  secure 
at  very  little  risk  or  expense,     Wliere  work,  for 
■stance,  is  to  be  done  according  to  a  special  agreement 
Itltetween  the  parties,  regulating  the  quantity,  price, 
and  times  of  payment,  and  the  parties  deviate  from 
the  original  contract,  the  terms  of  which  are  not  ap- 
plicable to  the  new  work,  tlie  plaintiff  would  be  entitled 
to  recover  for  the  latter,  on  tbe  common  counts,  even 
although  the  time  for  completing  the  payments  under 
the  original  agreement  bad  not  expired  when  tbe  action 
commenced*. 
It  was  always  important  to  discriminate  between  a 


"  See  Robson  o.  Godfrey,  I  Starkie,  275 — Bnd  case*  collected  ia 
Kuriaon'a  Digeet,  PhiUippi  on  Evidence,  aad  Snundcrs  on  Pleading 
&nd  Evidence.    The  flrst  caie  was  an   action  bronght  against  the 
ownen  ot  a  ship,  for  repairs  done  (o   ber;  the  plaintiff  declBriog 
npon  the  common  coanta  for  work  and  labour.     It  appeared  m  evi- 
dence (hal  a  ipei'iil  agreement  had  been  entered  into  for  repairing 
the  veisel  according  to  an  eetimate  wkicb  had  been  made,  according 
to  which  the  plaintiff  naa  to  b«  paid  certain  BUmii  at  spccitlcd  po- 
riodi,  tix.  100/.  at  tbe  end  of  afortnight — the  like  aum  at  the  end  of 
^^Jovi  weeks ;  the  like  sum  at  the  end  of  six  weeks ;  and  the  remaining 
^Kmbi  of  3201.  bf  an  approved  bill  at  ux  months,  with  intereit.    Tbe 
^^Bi  moalba  had  not  expired  when  the  action  was  commenced.    After 
^|Blt  repair!  had  been  proceeded  in  to  a  considerable  extent,  tbe  par- 
^^^M  devialftl  from  Ihe  original  filut,  and  the  rcpnira  had  been  com- 
pleted in  ■  manner  to  which   tbe  eBtininte  already  made  did  not 
apply. — Gilibs,  C.J.  then,  in  bla  summiDg  up,  laid  down  the  principle 
aUtbd  in  Uic  test. 
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cause  of  action  wliich  miglit  be  prosecuted  exclusiveljr  1 
in  a  common  or  a  special  count:  but  us  these  two  were  | 
almost  invariably  joined  togetlier,  the  plaintiff,  if  he  ] 
had  any  merits,  was  generally  sure  of  a  verdict  on  one  I 
or  other  of  his  counts.     Now,  however,  as  has  beea  I 
already  stated  in  a  former  part  of  the  work,  only  one  I 
count  is  allowed  for  a  single  cause  of  action !     So  that  ' 
a  plaintiff  can  no  longer  fly  from  a  general  to  a  special, 
or  a  special  to  a  general  count — he  must  stand  or  ^l 
with  tlie  one  lie  has  selected :  and  to  enable  him  to 
do  this  with  safety,  he  must  possess  an  accurate  ac- 
quaintance with  tlie  very  extensive  and  difficult  sub-  I 
jeets  of  sale  and  delivery  of  goods,  works  and  services,   I 
&c.  &c. — of  which  an  instructive  instance  was  ^ven  ii 
a  former  page  *. — As  a  general  rule,  it  may  be  laid 
down  in  the  language  of  Mr.  Saunders,  tliat  "  the   | 
declaration   must   be   special,   when   the   contract   i 
founded  on  a  consideration  which  remains  executory, 
or  on  a  consideration  of  legal  liability  without  an  ex- 
press promise, — or  on  a  consideration  of  mutual  pro- 
mises— or  on  a  contract  to  do  or  forbear  an  act  which 
is  not  to  pay  or  re-pay  money,  or  the  value  of  chattels. 
It  cannot  be  common-  but  where  debt  lies,  and  where 
the  contract  was  to  pay  or  re-pay  tnimey,  or  the  valuf 
of  chattels, — and  the  consideration  is  executed,  (and 
not  merely  executory)   and   not  upon   mutual  pro- 
mises +." 

•  See  ante  pp.  237— 213.    t  S»und.  Plead.  Be  Evid.  pp,  111,1. 
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I^t  then,  the  student— at  least  during  the  earlier 
[period  of  his  pupilage — address  himself  chiefly    to 
these  common  counts,  with  the  correspondent  plead- 
ings— by  whieh  so  much  of  the  ordinary  business  of 
life  is  regulated:  let  him  not  concern  himself  with 
eightier  matters  of  the  law" — heavy  special 
iclarations  and  pleas,  but  leave  them  to  those  more 
advanced  in  their  studies.     When  they  have  drawn 
their  declaration  or  plea,  and  it  has  been  settled,  then 
let  the  junior  pupil  take  it,  and  read  over  the  whole 
with  great  care  and  attention — making  a  copy  of  il 
where  his  tutor  advises  him  to  do  so.     A  little  steady 
perseverance  in  this  course  will  soon  reward  the  stu- 
^^^ent  with  the  consciousness  of  making  nipid  progress 
^^p  bis  studies. 


SECTION  n. 


HOW  TO    ACQt71RE    A    FACILITY   OF    REFERENCE. 


'  *'  Knowledge  ia  of  two  kinds,"  said  Dr.  Johnson ; 
"  we  know  a  subject  ourselves,  or  we  know  where  we 
can  find  information  upon  it." 

This  is  especially  applicable  to  the  study  and  prac- 

■-tice  of  the  law:  for  in  the   vast   multiplicity  of  its 

Bitoics,  what  memory  can,  especially  in  the  early  stages 

r  study,  pretend  to  a  practical   familiarity   with  a 


*  Bonrell't  life  of  JoIiiuod,  toL  UL  p.  75. 
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thousandth  paat  of  it  ?     A  facility  of  reference  will  is 
a  great  measure  compensate  for  tliis  deficiency— 

I  the  acquisition  of  that  facility  may  certainly  be 
Wxpedited,  it  will  be  the  Author's  endeavour,  in  this 
section,  to  offer  a  few  little  practical  expedients  and,— 
suggestions  toward  the  advancement  of  so  desirable  i 
object 

When  a  "  case"  is  put  into  the  hands  of  the  youiq 
student,  unless  his  tutor  happen  to  be  at  hand  to  a 
him,  he  will  be  often  utterly  at  a  loss  in  what  diret 
tioii  to  look  for  the  law  on  the  subject — and  possibly 
spends  hours  in  turning  over  book  after  book,  in  the 
vain  hope  of  lighting  upon  something  '*  in  point.'" — 
Few  things  are  so  calculated  to  fret  and  dishearten  a 
student,  as  frequent  unsuccessful  researches  of  this 
kind.  Let,  therefore,  one  of  his  earliest  objects  be 
to  familiarise  himself  with  the  leading  heads  of  law,  so 
that,  on  reading  over  any  statement  of  facts,  he  may 
at  least  know  in  what  quarter  to  look  for  information 
— as.  Principal  and  Agent — Stoppage  in  Transitu — 
Tender — Set-off — Agreements— Bills  of  Exchange — 
Death  of  Parties— &c.  &c.  &c.  as  enumerated  in  the 
Table  of  Contents  in  any  of  the  leading  works  of 
reference.  Harrison's  Digest  will  prove  thus  a  nome^ 
clator— 


Ue  must  make  a  practice  of  carefully  running  his  e 
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ivei'  the  chief  and  sub-divisions,  down  to  the  very 
lections,  and  endeavour  to  retain  as  distinct  an  im- 
■pression  as  he  can,  of  the  kind  of  matter  to  be  found 
L  in  each.     When  be  has  been  led  into  a  long  and  close 
I  invesdgatioQ  on  any  particular  point,  let  him  endea- 
[  TOur  to  bear  in  mind — so  to  speak — the  traces  of  tlie 
I  country  he  has  quitted,  in   order  that,    on  a  future 
1  visit,  he  may  be  able  to  find  his  way  about  readily. 
t  X.et  him  strive  to  recollect  the  traius  of  thought — the 
I  ciig^estiuns  and  associations  which  led  him  from  step 
to  step  in  his  researches,  till  at  length  he  discovered 
what  he  sought ;  an  effort  this  which,  constantly  re- 
peated, will  not  only  serve  to  fix  in  lus  miud  valuable 
information,   but  also  sensibly  improve  his  memory. 
When  any  statement  of  facts  is  laid  before  him  for  an 
opinion,  the  student  will,  as  he  goes  over  it,  strive 
D  refer  particular  topics  to  their  appropriate  depart- 
pients :  e.  g. — "  Sale  of  goods  by  sample — Principal's 
Igbt  as  against  agent — Admissions   by  agent,"  &c. 
{"his,  perhaps,  will  be  a  somewhat  intricate  mercan- 
tile case  respecting  an  agent's  sale  of  goods  by  sam- 
;  in  which  the  buyer  disputes,  inter  alia,  the  right 
f  the  undisclosed  principal  to  maintain  an  action,  &c. 
Possibly  the  pupil  had,  not  long  ago,  occasion 
D  go  over  the  whole  province  of  Principal  and  Agent 
,  and  recollects  the  precise  spot  where  there  is  a 
Ilittle  heap  of  decisions  on  the  main  point  in  his  present 
case — ihe  mbicquent  Teeorpiilinn  of  his    agent's  autho- 
rity, by  an  undisclosed  principal     Thither,  therefore, 
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be  turns — 6nd9  a  case — say  Grojan  v.  Wade — under- 
Bcored ;  and  on  turning  to  that  case  in  Starkie's 
Reports,  discovers  the  fruit  of  some  previous  re- 
searches, in  the  shape  of  four  or  five  Ms.  notes  of 
recent  decisions — one  of  them  exactly  in  point  on  the 
present  occasion — and  thus,  it  may  be,  furtiier  atten- 
tion to  the  case  is  rendered  unnecessary ;  inasmuch  at 
nil  the  seller's  objections  depended  upon  tJiis  one, 
which  has  been  demonstrated  to  be  untenable.  I^ 
however,  our  student  he  not  pressed  for  time,  he  will 
make  a  point  of  considering  the  whole  case,  just  ai 
carefully  as  though  he  had  not  made  any  such  disco- 
very of  a  governing  decision  as  tliat  above  mentioned  j 
for  it  must  be  a  rule  with  liim  to  omit  no  opportunity 
of  thoroughly  investigating  a  case,  of  bunting  about 
for  authorities,aud  endeavouring  to  apply  them  to  facts. 
This  is  the  way  to  get — ix  facility  ofrefereme;  and  ii 
it  not  preferable  to  the  silly  habit  that  some  have  of 
running — scared  with  the  first  sight  of  a  case — to  their 
pleader,  with  the  hurried  inquiry— "M'here  shall  I 
get  any  thing  about  it?" — Surely  the  pleader  should 
reply,  as  did  the  mother  of  Sir  William  Jones  to  her 
splendid  son,  "  Read,  and  you  will  know." 

"  The  best  book  of  reference,"  justly  observes  the 
editor  of  Wynne's  Eunomus,  "  is  Comyn's  Digest." 
With  this  great  storehouse  of  law,  the  student  must  be 
at  uncommon  piuns  to  familiarise  himself;  striving  to 
know  every  chamber  of  it,  every  closet  in  every  cham- 
ber, every  shelf  in  every  closet,  and  also  the  coiitenti  J 
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tevery  shelf — so  that  he  may  be  able,  as  the  saying 

^  to  "  find  hU  way  to  it  in  the  dark."     Thus  will  he 

t  only  be  able  to  refer  at  once  to  all  the  existing 

W,  but  be  enabled  duly  to  distribute  the  products 

r  the  current  sittings  in   Banco — the  new  reports. 

i  impossible  to  speak  in  too  high  terms  of  this 

ible  monument  of  the  Lord  Chief  Baron's  prodigious 

irning.     "  In  this  admirable  collection,"  says  Dr. 

t  Woodeson,  "  the  usual  method  pursued  of  conveying 

the  doctrine  on  any  subject,  is,  to  set  down  a  general 

position,  then  to  illustrate  it  by  examples,  and  finally 

to  restrain  it  by  exceptions  :  all  of  which  is  done  with 

remarkable  clearness  and  conciseness  of  expression, 

and  the  informadon  desired  is  seldom  long  sought 

afW,  or  in  vMn  •." 

*<'rhe  whole  of  this  work  is  equally  remarkable," 
says  Mr,  Hargrave,  "  for  its  great  variety  of  matter, 
its  compendious  and  accurate  expression,  and  1^ 
excellence  of  its  methodical  distribution :  but  the  title 
"  Pleader  "  seems  to  have  been  tlie  author's  favourite, 
and  that  in  which  he  principally  exerted  Umselff ." 

"  Tliis  digest  being  founded  on  an  entirely  new  and 
comprehensive   system  of  arrangement,  and  framed 


e"  Blem.  of  Jnriipr.  p.  103. 
+  Co.  Utt.  I7i,  n.  (I.)  "  Oae  great  idTBntHte of  Comyn's Digest 
it*  being  Ibe  moit  icientificallj  arranged  digraled  index  to  Coke 
■pon  UlUvtun,  jet publiabed."— Wrune'i  Eanoni..  Pref.  bjr  Bftlw- 
waodi  p.  i«ii.  iriii.  And  tee  the  opinion  of  I<ord  Keayon,  ciprcewd 
laST.B.  631— uidG4. 
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Upon  an  accurate,  profound,  anil  (icientilic  disposition 
of  the  several  parts  of  our  jurisprmlence,  is  esteemed 
the  most  perfect  model  of  an  abridgment  or  system 
of  our  law.  The  method,  however,  of  digesting  the 
substance  of  the  several  cases,  being  very  close  and 
concise,  the  use  of  this  work  is  more  particularly  ad- 
vantageous to  the  experienced  barrister,  in  furnishing 
a  ready  reference  to  tlie  cases  as  recorded  at  large  in 
the  books  of  reports  and  other  authorities"."  If  the'^ 
student  would  sit  down,  study,  and  draw  up  a  kind 
tabular  view  of  any  particular  head  of  Comyn's  Difrcs^' 
— say  that  of  "  Action  on  the  Case  for  Defamation"—! 
with  a  view  of  ascertaining  the  author's  system  anil 
method  of  distribution,  be  would  speedily  be  convinced 
of  the  justice  of  the  eulogiums  above  cited,  and  be 
stimulated  to  a  further  and  more  minute  investigation. 
There  is,  however,  one  little  impediment  to  be  found 
in  the  Lord  Chief  Baron's  constant  adoption  of  obso- 
lete words  for  the  headings  of  particular  ardclei). 
Who  would  think,  for  instance,  of  hunting  for  infor- 
mation concerning  tithes,  under  the  head  of  "  Diime» 
goods  and  ckaltels,  under  "B'lens;'"  deeds,  under  "^aiV;* 
highways,  under  "  Chimin ,"  for  the  signilication  and] 
construction  of  particular  xcotHs  and  phrases,  under 
'*  Parols  f'  This  little  obstacle,  however,  may  be 
soon  surmounted  by  a  little  perseverance.  'ITiere  is, 
besides,   an   index    verborum   prefixed    to   the   lati 


I 


■  Bn.  Aco.  of  Law  Writeri,  224. 
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iditioiis,  which  will  serve  to   guide   the   pupil,   by 

modern   terms,    to  those   more   aocient,   which 

'liead  particular  sections.     The  latest  edition  is  tliat 

^  of  Mr.  Hammond,   published  in  182'2*,  with  many 

L  very    learned    and    valuable    notes,    and   a    copious 

well  arranged  appendix   of  Chancery  and  Nisi 

[  Prius  cases.     Kight  profitable  would  the  student  tind 

I  it,  to  collate  Comyu''s  with  Harrison's  Digest, — and 

tbuB  see  at  a  glance  the  immejise  changes  which  have 

I  taken  place  since  the  publication  of  the  last  edition  of 

Comyn.     A  little  |)atient  perseverance  in  this  task 

)  would  richly  reward  the  student;  and  he  need   not 

t  theu   trouble   himself   with    apprehensions  about  a 

new  edition  of  Comyn.     He  will  have  edited   one 

r  himself;  and  the  good  it  mil  have  done  him,  will 

■  outweigh  the  price  of  a   hundred  copies  of  the 

lew  edition ! 

One  other  suggestion  is  offered  to  the  student,  and 
it  is  rcBerved  for  the  last,  on  account  of  its  special  im- 
portance. Let  the  student — or  rather  young  practi- 
lioiier — set  himself  down  resolutely  to  the  task  of  read- 
bg,  with  the  utmost  care,  each  new  tmmber  of  the 
leports ;  and  after  noting  up  every  decision,  i.  e.  mi- 
auting  it  on  the  margin  of  some  previous  case  in  the 
Leports,  which  it  materially  affects— either  corrobo- 
rttJDg,  over- ruling,  or  qualifying  it — distribute   their 


iBweUitiuniirthU  great  wurkhu  been  umnunced  u  in  prtpa- 
Very  grcU  Ivuiuiig  and  jiulgmenl  nill  be  requLrBd  for  Ibo 
ik  of  editing  it. 
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coDteiits  under  tlieir  appropriate  Leads  in  aiiy  favonrite 
test-book.  If  it  be  Comyn's  Digest,  and  the  hint 
already  given  respecting  Harrison's  Digest  be  acted 
upon,  the  student  will  be  enabled  easily  and  lei- 
surely to  keep  pace  witli  the  decisions  which  now, 
truly, 


But  in  b&ttaliaoa." 


lingle  ipies. 


SECTION  HI. 


HOW  TO  ACQUIKE   READIKKSS    AND  ACCURACY   IN  1 
APPLICATION  OF  LEGAL  FBINC1PLE8. 


If  legal  principles  could  be  applied  as  easily  as  they  1 
are  acquired,  there  would  be  an  end  of  the  greatest 
difficulty  which  is  experienced  in  prosecuting  the  legal 
profession.  "  Practice  makes  perfect"  in  this  respect, 
as  in  every  other ;  and  should  the  student  not  have  the 
opportunity  of  seeing  sufficient  practice  in  chambers, 
he  must  make  practice  for  himself — by  imaginijig  caHl 
of  ordinary  occurrence  submitted  to  him  for  an  opinion. 
Let  us  suppose  him,  for  instance,  to  have  carefully 
read  and  reflected  upon  the  law  of  self-defence, 
thus  stated  in  Blackstone. 

"The  first  species   of  redress  of  private  injuries 
which  is  obtained  by  the  act  of  the  party  himself,  is 
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the  defence  of  one's  self,  or  the  mutual  and  reciprocal 
defence  of  such  as  stand  in  the  relations  of  husband 
and  wife,  parent  and  child,  master  and  servant.  In 
these  cases,  if  the  party  liimself,  or  any  of  these,  his 
relations,  be  forcibly  attacked  in  his  person  or  pro> 
perty,  it  b  lawful  for  him  to  repel  force  by  force ;  and 
the  breach  of  the  peace  which  happens,  is  cliar^able 
upon  him  only  who  began  the  afiay*."  Let  him  now 
put  such  simple  cases  to  himself  as  tlie  following,  and 
endeavour  to  apply  the  above  principles  to  them  with 
aa  much  precision  as  if  his  opinion  were  actually  asked 
by  a  client. 

Suppose,  while  a  man  is  riding  on  horseback,  an- 
other beats  the  horse,  from  which  the  rider  is  obliged 
to  dismount  for  fear  of  being  thrown ;  would  he  be 
justified  in  horse- whipping  the  offender  ?  [See  1  Mo. 
24 —  I  Siderfin,  433.]  Or,  suppose  a  gentleman  and  his 
wife  riding  on  horseback  on  the  high  road,  and  that  a 
man  commenced  violently  shouting,  obviously  inten- 
tionally, BO  as  to  alarm  tlie  lady's  horse,  and  cause  it 
to  rear  and  plunge — and  persisted  in  doing  so:  would 
the  gentlemoji  be  justified  in  riding  him  down  to  put 
a  stop  to  his  clamour? 

Would  a  roan  be  justified  in  knocking  down  one 
whom  he  saw  in  the  act  of  aiming  a  blow  at  one  of  his 
most  costly  mirrors? 

•  3  Bla.  Co.  3—4. 
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If  be  were  to  see,  at  a  little  distance,  a  man  threat- 
ening to  strike  his  Utile  sister — were  to  rush  up  and 
strike  the  man,  would  he  be  liable  to  an  action  ? 

If  a  father  were  to  come  up  the  instant  after  his 
child  had  been  struck  by  a  man,  and,  in  the  frenzy 
of  alarm  and  passion,  were  to  knock  bim  down — would 
he  be  liable  to  an  action? 

— Thus  let  bim  go  on  imagining  cases  occurring  among 
husbands  and  wives,  parents  and  children,  masters  and 
servants,  and  others — accustoming  himself,  in  short,  to 
the  prompt  application  of  legal  principles,  not  only  in 
such  cases  as  those  above  instanced,  but  in  all  the  little 
occurrences  and  transactions  of  business  which  might 
lead  to  litigation.  Suppose,  for  instance,  a  tradesman 
who  has  undertaken  to  repair  an  umbrella  by  a  parti- 
cular day,  fails  to  complete  the  repairs  by  that  day,  and 
his  customer  calls  for  it,  just  before  setting  off  for 
India;  can  he  insist  on  having  his  umbrella  in  its  un- 
finished state,  without  paying  the  tradesman  any  tbing 
— or  can  the  latter  insist  upon  being  paid  for  the  little 
that  he  has  actually  done  •  ?  Or  suppose  a  man  were 
to  give  another  a  cheque  on  his  banker,  which  was  not 
presented  in  time,  would  the  banker  be  justified  in 
paying  it?  Or  suppose  a  banker  were  to  pay  a  bill 
before  it  is  due? — A  fertile  fancy  can  never  be  at  a 
loss  for  such  means  as  these  of  exercising  the  mind  in 
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tiie  application  of  legal  principles,  and  thus  preparing 
it  for  tlie  ready  and  skilful  discharge  of  actual  business. 
Thus  may  one  student,  either  when  at  chambers,  or 
even  while  icalking,  whether  alone,  or  in  company  with 
^  like-minded  friends," — find 

b  "  Books  in  the  nmnin;  braoliB, 

^^  Calf  in  BtoneB,  and— /aur  in  everjtbing  I" 

Another  expedient  may  be  mentioned,  easier,  but 
not  less  useful,  tliati  tlie  foregoing.  Let  the  student, 
after  having  carefully  mastered  the  deiails  of  a  parti- 
cular case  in  the  Reports, yVawie  variations  ofparticu/ur 
m  jarcuaislances,  and  coriaider  what  irouM  have  been  their 
Let  him  imagine  himself  conducting  auch  a 
ic,  when  it  took  an  unexpected  turn — would  that 
n  have  been  of  consequence  or  not?  Introduce — 
Uppress — vary  particular  facts  j  will  it  signify?  Sup- 
e  the  woman  had  married,  at  a  particular  moment 
—or  a  man  become  bankrupt  in  the  midst  of  certain 
nnsactions— or  one  of  several  partners  liad  retired  or 
e  insolvent — tliut  a  certain  document  had  been 
IDiBsing — or  a  sentence  omitted,  or  changed,  &c. — 
irliat  would  have  been  the  precise  situadon  of  the 
irties  ? 

Take  for  instance,  the  case  of  Carr^illio  v,  Burit, 
4  B.  Adol.  382.  A,  who  resided  at  Liverpool,  was  in 
the  habit  of  making  consignments  of  goods  to  B,  his 
agent  in  South  America,  for  s:ile ;  on  the  faith  of,  and 
against  which  consignments,  A  drew  bills  proportioned 
to  their  amount,  to  be  paid  by  the  agent  out  of  the 
T  3 
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proceeds — and  the  bills  were  neg^ociated  by  the  iiN 
dorsements  of  C,  A's  correspondent  in  London.  Some 
of  iLe  bills  so  indorsed  were  refused  acceptance  by  the 
agent.  C,  on  receiving  information  that  they  had  been 
so  dishonoured,  requested  that  A  would  order  his 
agent,  in  case  he  did  not  pay  his  (A's)  drafts,  imme- 
diately to  hand  over  to  C's  agent,  such  property  as  He 
had(>fA's,oi&n  equivalent  value  to  the  h'lih  that  shoiJd 
not  be  paid  hi/ him  ;  andAagreed  to  do  so.  Thusfer 
all  is  plain  sailing.  Let  the  student,  now,  imagine  the 
death,  or  bankruptcy,  of  A,  B,  or  C,  either  before  or 
after  the  accepting  or  indorsing  the  bills — or  the  con- 
signments of  goods — or  otherwise  vary  the  arrange- 
ments between  the  parties,  and  see  what  would  then 
be  their  respective  rights  and  liabilities.  Let  us,  for 
instance,  suppose  that  A,  between  the  time  of  giving 
his  order  to  transfer  the  goods,  and  that  of  the  arrival 
of  that  order  in  South  America,  became  bankrupt,- 
which  was  really  the  case, — what  would  be  the  conse- 
quence of  such  an  event  i* — Did  the  bargain  between 
A  and  C  operate  as  an  assignment  of  the  property  in 
A's  goods,  then  held  by  his  agent  B  ?  Or  did  the  goods 
continue  to  be  A's  property  at  the  time  of  his  bank- 
ruptcj',  and  consequently  go  to  his  assignee*  •  ? — Or 
suppose  that  B  had,  before  the  receipt  of  the  orderj 
told  the  goods,  and  the  order  had  been  for  so  much 
the  proceeds  as  would  cover  the  debt  due  to  C ;  woult 


I 


*  The  UMcr  wu  held  to  be  the  cue. 


FOH    FACILITATING   LAW   STUDIES.  419 

C  have  been,  under  these  circamstaoceB,  entitled  to  the 
money  •  i* 

There  cannot  be  a  better  preparative  than  this  for 

the  student  who  meditates   an   early   entrance   into 

court.     He  will  have  been  so  accustomed,  as  it  were* 

to  take  AiWe/^by  surprise,  that  he  will  he  prepared  for 

all  the  "chances  of  the  war," — he  will  suffer  iw>  one 

the  to  take  him  by  surprise.     If  a  judge  suddenly 

pops  upon  him  an  artful  question,  he  will  be  ready  and 

dexterous,  while  another  would  be  pvsed,  and  either 

faintly  stammer  forth  a  ridiculous  reply,  or  sink,  as  if 

suddenly  stupitied,  into  his  seat.    A  small  aSiiir  of  this 

kind  once  happened  to  the  author.     He  had  occasion, 

I  coon  after  commencing  practice,  to  appear  before  a 

I  judge  at  chambers,  and  had  arranged  in  his  mind  a 

\**  most  neat  and  appropriate'  statement  of  the  case — 

l.when  an  ugly  query,  somewhat  varying  the  aspect 

Lof  facts,  was  started  by  his  Lordship  ; — whether  or  not 

^e  autlior  acquitted  himself  satisfactorily,  he  does  not 

•hoose  to  state ;  he  well  recollects  blessing  himself, 

■  Itowever,  that  he  was  not  in  open  court,  but  in  a  dingy 
~p£ttle  chamber  at  Serjeant's  Inn,  and  before  a  very 
ftlearned,  but  kind-hearted  judge!  On  returning  to 
L  chambers,  he  happened  to  cast  his  eye  upon  a  passage 

in  a  familiar  test-book,  that  had  he  but  recollected  it 
five  minutes  before, — why,  he  would  have  been  all  the 

■  better  pleased. 

ii2,  and  Be>t  v.  ArgUt,  4 
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It  is  becoming  every  day  more  frequent  with  the 
judges  to  interrupt  counsel  in  the  course  of  their  argu- 
ment, by  angles  ting  questions,  and  putting  cases,  whiclJ 
are  often  very  trying  and  dangerous  to  those  who  harflfl 
not  either  had  long  experience,  or  have  accustomed* 
themselves  to  conlinvaux  reading  and  thought  in  pri- 
vate ;  and  nothing  is  a  more  satisfactory  test  of  legal 
ability,  than  the  readiness  with  which  such  sudden  audj 
tinexpeeted  objections  are  answered.    If  the  train  of  9, 
man's  ideas  is  on  these  occasions  altogether  interrupte 
— it  is  clear,  either  that  he  is  not  sound  and  firm  in  hiq 
law,  or  lacits  that  clear-headedness,  confidence, 
presence  of  mind  which  are  essential  to  success. 

While,  however,  the  student  is  anxious  to  ac 
quire  the  habit  of  looking  at  facts  in  a  legal  point  o 
view,  he  is  cautioned  against  pushing  it  too  far,  and' 
falling  into  a  captious,  quibbling,  crotchetttf  humour. 
He  must  remember  that  there  is  a  common  acase  view 
to  he  taken  of  even  the  most  complicated  facts — 
one  which  the  judges  themselves  are  always  anxious 
to  take  and  present  to  a  jury.  Medio  tulissimus  ibi». 
Many  men  are  very  successful  at  the  bar,  especially  at 
Nisi  Prius,  merely  through  possessing  this  valuable 
faculty. 
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SECTION  IV. 

HINTS    FOR    FACILITATING   THE    MASTERY    OF 
COMPLICATED    CASES. 

"  Je  veux  parler  seulement/'  says  M.  Renouard  *, 
^'  de  cette  aptitude  pratique  qui  d^couvre  prompte- 
ment  le  si^ge  des  diiScult^,  prend  un  parti  sur  leur 
solution,  ^carte  les  circonstances  ^trangeres  et  les  ac- 
cessoires  inutiles,  s'appuie  k  propos  sur  des  axidmes 
g^n^ralement  admis,  et  sur  des  exemples  non  contest^ 
qui,  sans  poss^der  parfaitement  les  sources  de  la  doc- 
trine, sait  du  moins  y  recourir  sans  embarras,  et  les 
consul ter  avec  fruit. 

"  Pour  acqu^rir  cette  aptitude,  et  le  degr^  de 
science  qu*elle  exige,  Tusage  des  affaires  est  le  supple 
ment  indispensable,  des  lefons  puisnes  dans  les  6cole8, 
et  meme  des  meditations  du  cabinet. — Cet  appren- 
tissage  pratique  est  une  preparation  que  rien  ne  sau- 
rait  compl^teinent  remplacer,  ct  qui  doit  necessaire- 
ment  pr^c^der  Texercise  de  la  profession  d'avocat." 

Some  minds  have  naturally  a  wonderful  aptitude  for 
mastering  the  most  intricate  combinations  of  facts — 
seeing  at  a  glance  their  true  bearings,  and  remember- 
ing them  with  accuracy  for  any  length  of  time.  This 
is  a  very  rare  and  valuable  quality  in  a  lawyer — one 

•  Themis,  IV. 


.    SUGGESTIOHS 


wliicli  will  enable  him  to  discharge  the  most  arduous  I 
professional  duties  with  ease  and  rapidity.  Attention,  I 
andjudicious  exercise,  however,  will  give  a  high  degree  I 
of  tliis  power  lo  even  those  who  have  long,  and  with  I 
reason,  despaired  of  acquiring  it — who  have  lamented  I 
the  want  of  a  clear  and  comprehensive  intellect.  He  | 
who  is  in  this  situation,  and  would  better  himself,  must  J 
not  only  hegin  well,  but  "  persevere  in  well  doing :"  J 
and  that  he  may  do  this  effectually,  Le  b  requested  to  | 
attend  to  the  following  brief  su^estions. 

Let  the  student  address  himself  to  any  statement  of 
facts,  or  arguments,  either  in  the  books  or  in  actual 
business,  with  calmness  and  deliberation, — not  per- 
mitting bis  mind  to  wander,  or  hurry  over  details  even  J 
apparently  the  most  insignificant.  It  requires  much  J 
skill  and  experience  to  know  wliat  facts  are,  and^re 
not  insignificant ;  and  the  student  must  wait  for  some 
years,  before  he  undertakes  such  a  decision — at  first 
tight.  Let  him  read  right  through  it,  from  the  begin- 
ning to  the  end ;  and  in  doing  so,  make  any  notes  or 
marks  he  pleases  in  order  to  assist  his  recollection  of 
what  appears  to  be  of  leading  importance.  Then  let 
him  cast  off  his  eye,  and  strive  to  go  over  the  whole  in 
his  mind — a  habit  which  will  be  attended  with  several 
advantages.  It  will  teach  him  forcibly  the  frailty  of 
his  own  powers — his  indistinctness  of  apprehension, 
his  feebleness  of  memory.  Before  he  undertook  this 
ordeal,  he  probably  fancied  himself  In  perfect  possession 
of  what  he  had  read— that  he  retained  a  distinct  and  or- 
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[■  derly  recollection  of  the  whole,  when — alas,  mortifying 
l  bet  [ — he  finds  Mmself,  on  being  put  to  the  trial,  utterly 
I  at  fault;  scarce  a  trace  clear — but  all  indistinctness, 
I  confusion,  and  error.     Is  not  this,  then,  calculated  to 
I  ■  lAocA  him  into  strenuous  efforts  to  remedy  so  serious  and 
I  liindamcntal  a  deficiency? — A  second  perusal  will  pro- 
L  bably  clear  up  many — a  third,  all  obscurities :  he  will 
1  have  his  case  fully  in  his  mind — so  that  he  could 
tndertake  to  state  it  even  in  open  court,  before  judge 
md  jury :  and  having  thus  mastered  the  facts,  he  will 
not  find  much  difficulty  in  applying  to  them  the  law- 
Let  the  student  persevere  in  this  course  for  a  little 
lime,  and  he  will  soon  find  how  it  has  quickened  aud 
invigorated  his  powers.     It  will  inure  him  to  habits  of 
patient  investigation,  accurate  discrimination,  tenacious 
retention,  and  decisive  judgment.     Six  months'  per- 
severance will  form  this  habit,  and  repetition  will  im- 
prove it  to  an  extent  he  could  scarcely  have  believed. 
He  will  be  no  longer  under  (he  distressing  necessity  of 
reading  a  thing,  on  perhaps  the  most  urgent  occasions, 
three  or  four  times  over,  before  he  can  take  it  in,  each 
time  letting  slip  more  than  before, — till  he  is  fatigued, 
irritated,  and  confused,  beyond  the  power  of  recovery, 

tuid  has  earned,  perhaps,  the  ruinous  character  of  "  a 
jHuddlt'headed  fellow." 
.  Discriminadon  must  be  used  in  choosing  the  sub- 
jects of  such  exercises  as  these.  Those  cases  must  be 
first  selected  which  are  comparatively  short  and  sim- 
ple, and  gradually  those  more  difficult  and  complex, 
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or  the  student  will  get  dbcouraged  from  going 
with  this  wliolesomc  process.     Imagine  a  young  a 
volatile,  but  anxious  stndeut,  set  to  work  upon  such 
cases  as  are  to  he  found  in  Bankruptcy  and  Partner- 
ship !   Cases,  too,  which  are  not  prepared  beforehand 
for  investigation,   with  tlieir  perplexing   superfiuitiea  i 
stripped  off,  by  tlie  experienced  hand  of  a  reporter !  I 
Let  not   the  student  be  too  anxious  to  take  la  the  I 
whole  details  of  hb  heavier  cases  at  once.     The  effort  1 
may  be  too  great  for  his  unpractised  powers.      Let  1 
him  split  thero  into  parts,  and  master  each  separately  I 
before  proceeding  to  the  other,  or  considering  their  1 
general  elfect  in  combination. 

Let  the  student,  lastly,  never  think  of  looking  for  | 
the  law  applicable  to  a  case,  before  he  has  obtained  1 
this  accurate  and  thorough  knowledge  of  the  facts.  J 
How  can  he  come  to  correct  conclusions  from  pre- 1 
mises  only  half  understood,   or  misunderstood? 
single  circumstance  in  a  long  chain  of  facts,  lost  sight 
of,  or  misapprehended:  will  often  invalidate  all  his  rea- 
sonings, ensuring  vexation  to  himself  and  defeat  to  his 
client.    "  First  catch  your  fish,"  says  the  incomparable 
Mrs.  Glasae,  "  and  then  cook  it :"  and  so  say  we  to 
the  student :  first  fix  the  facts  in  your  mind,  and 
then  "deal  with  them  according  to  law." 
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lOMOTE    DISTINCTNESS   OF    THOUGHT    AND 
RECOLLECTION. 

This  is  a  quality  essential,  of  court-e,  to  the  suc- 
cessful Htiiiiy  of  any  science;  but  tbere  are  reasons 
wby  the  want  of  it  is  peculiarly  felt  by  legal  students, 
and  why  its  atiainoient  is  a  matter  of  great  difficulty. 
It  is  certainly  a  much  rarer  quality  than  is  generally 
imagined — and  be  is  often  most  signally  destitute  of 
it,  who  is  least  conscious  of  the  fact.  The  very 
nature  of  legal  science  contributes  to  this — for  its 
general  principles,  based  though  tbey  be  upon  truth 
and  reason,  become,  after  all,  little  more  than  nomi- 
nally sncb:  they  are  fettered  and  restricted  by  such 
subtle  distinctions — they  admit  of  sncb  endless  excep- 
tions and  modifications,  as  often  to  prevent  any  thing 
like  a  clear  and  distinct  knowledge  of  their  proper  cha- 
:ter  and  functions,  at  least  in  the  case  of  beginners, 
science  of  the  law  thus  expands  into  a  vast  series 

details — details  barely  disttnguiithabie  from  one 
another  by  the  most  practised  powers  of  discrimination. 
The  facts,  again,— often  very  iniperfectly  stated, — are 
always  varying,  frequently  only  by  shades  of  difference 
tcarcely  perceptible ;  and  are  generally  so  perplexed 
intricate,  that  unless  extraordinary  effort  is  made, 

mind  loses  sight  of  the  governing  facts — the  leading 
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details,  and  floats  away  araid  a  haze  of  minor 
stances.  This  requisite  accuracy  of  discriminatii 
tlie  student  is,  too  often,  indisposed  to  give,  chiefli 
because  lie  is  distracted  and  confounded  witL  the  vi 
number,  variety,  and  difficulty  of  the  topics  he  has  td 
deal  with — of  [he  knowledge  ever  to  be  yet  acquired, 
and  is  apt  to  make  eager  and  hasty  efforts  to  "  get 
over  the  ground  " — without  pausing  to  reflect  Atwc,  or 
adverting  to  the  possibility  of  his  having  to  traverse 
it  again.  "  They  tliat  read  and  write  cursim  et  pro- 
perantes,  are  like  pilgrims,  who  have  many  boet^  and 
few  friends — read  much  and  understand  little.^ 
He  is  perhaps  inclined  to  rest  satisfied  with  ^^ 
mere  glance  at  his  subject,  if  he  can  by 
means  get  rid  of  the  individual  emergency — and  pi 
crastinates  thus  from  day  to  day,  from  week  to  wee^ 
Irom  year  to  year,  the  task  of  going  a  second  time 
over  the  ground,  in  order  to  acquire  a  better  know- 
ledge of  it.  He  may  be  compared  to  a  glutton, 
whose  object  is  quantity,  not  quality— the  greatest 
quantity  devoured  in  the  shortest  time :  and  may  be 
addressed  in  the  words  of  Bishop  Hall, — "  How  much 
better  is  it  to  refresh  yourselfe  with  many  competent 
meales,  than  to  buy  one  day's  gluttony  with  the 
of  many  ?  " 

Thus  our  student  may  eat  of  fifty  dishes  withoi 
appreciating  the  flavour,   or  receiving  nourisbmeDt 
from  one;  and  is,  besides,  by  and  bye  laid  up  with 
fits  of  indigestion,  which  at  length  recur  so  often  as 
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0  impair  both  appetite  and  health.  There  is,  in  this 
respect,  110  difference  between  physical  and  intellec- 
tual indigestion'. 

The  necessity  too,  which  has  been  elsewhere  alluded 
to,  of  rapidly  passing  from  one  subject  to  another,  in 
actual  business,  is  another  fertile  source  of  indistinct- 
ness and  superficiality.  Students  and  young  prac- 
titioners, not  calm  and  confident  in  their  own 
resources — not  sufficiently  stored  with  accumte  and 
well-arranged  information,  nevertheless  find  them- 
selves kept  in  perpetual  bustling  activity — ever  "  up 
and  doing."  They  do  little  more,  for  Instance,  than 
hastily  cast  their  eye  over  the  marginal  abstracts  of 
I  the  new  Reports,  even  of  the  most  important  deci- 
\  iBons — or  deposit  them,  it  may  be,  in  some  text-book, 
resolving  to  recur  to  them  at  a  more  "convenient 
seasou"  —  relying  upon  finding  them  there  when 
wanted,  ready  for  use ;  and  making  thus  no  effort  to 
incorporate  each  new  ingredient  with  the  existing 
stock  of  their  knowledge.  Can  it  be  wondered  at 
thxt  such  people — "lawyers  in  haste" — are  always 


^P  *  "  Our  reading  kccpa  proportion  with  oar  meits,"  raya  Phillipi, 

'"'which  if  it  be  (wnllDwcd  wlialfl,  li  rather  »  burthen  Ihu  ncnuiih- 

ment.    QuoJ  in  eorpore  noilro  vidmtv  optrari  nahiram,  aliaenla 

ftM  aecrpimui,  guamdiu  ia  lud  yvalilale  purdaranl,  tt  lalida  inns- 

0  ^od  erani  mulala  lunl, 

I  In  oittt  el  lauffuinrm  Iratuiunl.     Idem  to  UH$  ^ulhu 

ir  tnffniia  prmfroui,   H(  fuccunyiu  AouiiiniiJ  aim  pallaiBHr 

t  aliena  tint  eoyiiamut  ilia,  i/JAyiim  i 


n  if^mjum."— Stn.  Leg.  Ra.  pp-  lSK-7. 


428 


nCAL   SUGGESTIONS 


confused  and  Dverwbelmcd  ?    That  a  perpetual  seriet] 
of  such  slovenly  and  siiperticial  afKjuisitions  at  ones' 
impairs  their  powers,  and  vitiates  tlieir  knowledge — 
spreading  a.  thick  haze  over  everything  ?     Such  per- 
sons have  a  faint  recollection,  on  a  question  being  asked, 
which  requires  a  prompt  and  accurate  answer,  of  a 
ticular  deciijion — they  "  know  there  is  such 
but  they  are  "  not  quite  sure  what  was  the  precise 
point  decided" — *^ satisfied  it  was  sometbinff — nay, 
good  deal — like  the  present,  &c.  &c. :"  and  if  they 
cannot  succeed  in  discovering  it  at  the  moment, 
perchance  blurt  out  a  confident  answer,  as  if  froi 
sudden  recollection  of  the  substance  of  tlie  decision- 
and  thus  perhaps  very  seriously  mislead  a  client.  The 
who  will  not  strenuously  and  perseveringly  culti' 
tbb  intimate  knowledge  and  accurate  recollection 
what  they  have  read,  are  apt  to  fall  into  very  morti- 
fying dilemmas.     But  a  short  time  ago,  a  barrister 
stated  a  case  in  court,  very  confidently,  as  deciding — 
80  and  so:  but  on  the  judge  asking  him  to  point  out 
the  case,  and  hand  up  the  report,  he  found,  to  his  in- 
finite mortification,  and  even  alarm,  that  he  had  repi 
sented  exactlif  the  reverse  of  the  case  referred  to.     Tl 
judge  looked  somewhat  distrustfully  on  the  emi 
rassed  counsel,  admitted  his  explanation,  but  cautioni 
him  to  look,  another  time,  before  he  leaped ! — Now 
our  student  keep  this  little  instance  in  view,  while 
dealing  with  the  slippery  matters  of  law.     Surely j?!.'i 
leading  cases,  recollected   with  accuracy,  are  worth 
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five    hundred    imperfectly    understood*.      Attentive 
reading^  frequent  reflection  upon  whatever  is  read^  and 
application  of  it  to  business^  are  the  only  guarantees  of 
distinctness  of  thought  and  recollection.    ^^  As  reason," 
says  Lord  Coke,  ^^  is  the  soul  of  the  law,  it  cannot  be 
said  that  we  know  the  law,  until  we  apprehend  the 
reason  of  the  law ;  that  is,  when  we  bring  the  reason 
of  the  law  so  to  our  own  reason,  that  we  perfectly 
understand  it  as  our  own  ;  and  then,  and  never  before, 
we  have  an  excellent  and  inseparable  property  and 
ownership  therein,  so  as  we  can  neither  lose  it,  nor  any 
man  take  it  from  us :  and  we  shall  be  thereby  directed 
very  much,  the  learning  of  the  law  being  chained 
together  in  many  other  cases.     But  if  by  his  study 
and  industry  the  student  makes  not  the  reason  of  the 
law  HIS  OWN,  it  is  not  possible  for  him  to  retain  it  in 
memory  :  for  though  a  man  can  tell  the  law,  yet  if  he 
know  not  the  reason  thereof,  he  will  soon  forget  his 
superficial  knowledge ;  but  when  he  findeth  the  right 
reason  of  the  law,  and  so  bringeth  it  to  his  natural 
reason,  that  he   comprehendeth  it  as  his   own,  this 
will  not  only   serve  him    for  the  understanding  of 
the  particular  case,  but  of  many  others :  for  cognitio 
kgis  est  copulata  et  complicata ;  this  knowledge  will 
long  remain  with  him.f*' — Let  the  students  on  disco- 
vering any  leading  case,  devote  his  utmost  efforts  to 
the  mastery  of  it,  in  all  its  particulars— and  make  fre- 

*  "  One  book,*'  says  Phillips,  *'  weU  digested,  is  better  than  ten 
hastily  slubbered  ever.**— Stu.  Leg.  Ra.  188. 
t  1  Inst.  394  b.— 183  b. 
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quent  reference  to  it,  in  order  to  test  tlie  accuracy  ofl 
liis  recollection  of  it.  Let  him  keep  a  list  of  sucli  c 
alfvays  beside  him,  and  Ireqiiently  inquire  of  bin 
thus  :  '  Saunders  v.  Wakejield,  4  B.  &  Aid.— wlial  didl 
that  decide  ? — Guarantee  must  contain  con n deration  * 
for  promise.'  '  Dawe»  v.  Peck^  6  T.  R. — Carrier,  con- 
signor and  consignee — genera!  principle  that  the  latter 
must  sue  carrier  for  loss.'  'Liekbarrow\.Masoii,2T.^ 
No  right  of  stoppage  in  transitu  as  gainst  bond  Jidt 
assignee  of  consignee,' — &c.  &c.  The  great  advantage 
of  this  will  be  very  soon  discovered  by  the  studenL 
If  he  knows  a  leading  case  well,  all  he  has  to  do,  on 
an  emergency,  is  to  turn  to  it  in  the  list  of  cases  in 
gome  approved  treatise  or  digest,  and  he  will  find  it 
surrounded  by  all  its  kindred  and  more  recent  cases. 
Pursue  a  similar  course  with  reference  to  ^ntutet. 
Select  those  which  are  of  leading  practical  importance, 
such  as  the  statute  of  Wills — of  Uses — of  Entails — of 
Frauds:  and  having  carefully  weighed  all  the  most  ma- 
terial parts  of  tliem,  and  considered  tlie  questions  that 
have  been  raised,  and  interpretations  (Jiat  have  been 
put  upon  them,  minute  down  in  a  note  book,  the  sub- 
stance of  each  section,  as  tiearti/  as  possible  in  Ikr  wordf 
of  the  act.  This  will  require,  however,  the  very 
greatest  care.  Very  serious  omissions  have  been  made 
even  by  those  most  skilled  in  abridging  and  condensing 
statutes,* 


*  "  A  remukablfl  iniunce  af  the  neccBiilf  of  luing  ci 
■bridging  lUtutn  oMura  in  tha  abriilsineiit  of  (he  Fdctot'i 
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If  any  young  reader  should  consider  such  labours 
as  these  excessive  and  unnecessary,  let  hjra  try  to  state 
"  accurately  tlie  substance  of  some  of  tliose  cases  and 
-'  Statutes  with  the  jiames  and  titles  of  which  he  is  most 
"  &iniliar — and  he  may  be  less  disposed  to  under- 
'  T&lue  the  importance  of  the  hints  now  offered.  It  is 
I-  impossible  here  to  do  more  than  thus  call  the  student's 
"  attention  to  the  necessity  of  uniform  vigilance  and 
■  drcumspection,  in  order  that  he  may  early  acquire 
^  the  habit  of  reading  and  tliinking  with  calmness  and 
deliberation.     "  This  study  being  built  upon  the  per- 

A  Geo.  A  e  94,  in  Abbot  on  Sliipjiing,  Thin  ohridginent  hiu  alwifi 
been  considered  ao  well  executed,  tbat  it  has  tieen  adoptrd,  with  bat 
little  variation,  in  Bverj  eacceeding  treatise  i  Bod  yet  oae  short  phrue 
is  omitted,  wbicli  materiBllj  alters  the  Bense  of  the  entire  euactment. 
Lord  Tenterden's  abridginent,  in  the  'KOrk  is  qaaatioQ,  is  as  fol- 
lowa :  "K  pitriDD  entrusted  with  and  in  pnsiegsian  of  a  bill  of 
ladJDg,  or  any  of  the  warrants,  certifieatei,  or  orders  mentioned  ia 
the  act,  is  to  be  deemed  the  true  owner  of  the  goods  described 
therein,  ao  fax  as  to  giie  validity  lo  any  contraet  or  agreement  made 
by  him  for  the  sale  or  disposition  of  the  rodiIs,  or  iht  drpoail  or 
pledge  Ihertqf  [as  a  secubity  fob  ant  m onet  ob  nbootiable 
iNeTBirME!<T — Omitted]  if  the  buyer,  djsponee,  or  pawner,  has  not 
notice  by  the  document  or  olherwiae,  that  such  person  is  not  the 
artoal  end  bon6  Jidt  o<mer  of  the  goods  "  The  reader  noiUd  ima. 
gine,  from  Ijord  Tenterden's  aliriJgmeDt,  that  the  enaetment  was 
meant  to  giie  laltdity  (□  any  hoHtt  Jidg  deposit,  or  pledge  of  goods 
by  any  person  possessing  those  indici-u  of  property  enamerated  at 
the  commencement  of  the  section,  lie  will  therefore  be  a  little 
surprised  at  finding  that  in  Taylor  ■■.  Kymer.  'A  D.  and  Adol.  Xi7.  it 
was  held  bj  the  Court  of  King's  Beni^h,  that  a  person  with  whom 
goods  had  been  pledged  as  a  lecurily  for  Indip  tparranls,  whieh  he 
haJ  eDtmsted  to  the  factor  who  pledged  thctn  with  him,  was  held  nat 
to  be  protected  by  them  1 — See  Leg.  Eiun.  toL  it.  p.  3'^\> — 340. 
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fection  of  reason,  requires  a  constant  and  serioa 
meditation ;  and  what  we  apprehend  altius  quotidiaiU 
meditatione  Jigetidum  est,  that  being  fastened  in  our 
minds,  and  the  reason  thereof  fully  considered,  habilHs 
Jiati  quod  est  impetus — tbut  bringing  it  within  the  verge 
of  his  own  reason,  he  may,  upon  the  least  summoi 
find  the  result  thereof*." 


SECTION  VI. 


IMPORTANCE    OF    RETAINING    THE    NAMES    OF    I 
LEAUINB    CASES. 

A  READY  recollection  of  the  names  of  cases  isa 
object  with  the  practical  lawyer.  Wliat  is  meant  by 
this  is,  not  the  recollection  of  the  tiawe,  only,  of  an 
important  case,  and  the  volume  of  the  Reports  where 
it  is  to  be  found— but  of  the  substance  of  the  decistoi 
so  that  one  may  be  able,  at  a  moment's  notice,  aptly 
cite  it  in  court,  or  elsewhere.  The  name  of  thi 
and  the  number  of  the  volume  will  suffice — as  the  page 
can  of  course  be  easily  found,  without  burtbeiiing  the 
memory  with  it.  Suppose  tlie  question  under  consi- 
deration is  one  concerning  the  distinction  between  a 
penalty,  or  liquidated  damages — the  esperienced  law- 
yer instantly  thinks  of  KaiibU  v.  Farren,  6  Bingham 


ere 

J 


■  Stud.  Leg.  Ka.  pp.  53-94. 
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— a  recent  decision,  In  which  all  the  older  ones  are 
Hiscusiied,  and  on  the  margin  of  which,  perhaps,  he 
Hiscovere  his  own  sik.  notes  of  several  approximating 
and  later  cases.  He  thus  gets  at  once  to  the  heart  of 
bis  subject — le  si^ge  des  difficuUis — and  speedily  and 

risiactonly  disposes  of  it. 
Readiness  in  thus  recollecting  and  quoting  cases  is 
not  a  less  skoxoy  than  valuable  accomplishment — and  is 
therefore  sometimes  attempted  by  those  who  are  quite 
unequal  to  the  task.  They  can  sport,  perhaps,  the  name 
of  the  case,  and  the  right  volume  of  the  Report ;  but 
eillier  wholly  forget  or  misunderstand,  and  conse* 
quently  misrepresent,  the  subject-matierof  the  decision. 
An  instance  of  this,  equally  painful  and  ludicrous,  was 
given  in  a  prerious  page*.  "And  here,"  says  Mr. 
,  Rftithhy,  "  it  must  be  obvious,  that  the  exercise  just 
^■mov  recommended,  will  be  particularly  necessary  to 
^^fce  legal  student,  who,  in  the  course  of  Lis  future  prac- 
tice, cannot  but  have  frequent  occasions  for  the  use  of 
his  memory  in  the  statement  of  some  case  or  opinion, 
recollected  at  the  moment,  by  which  his  argument  may 
be  supported,  or  bis  positions  enforced  with  a  peculiar 
brilliancy  of  effect  and  illustration.  No  after-labour 
can  supply  adequately  the  want  of  this  particular 
power  of  memory.  A  man  may  fill  the  back  of  his 
brief  with  extracts,  quotations,  and  cases,  and  yet  may 
e  that  would  be  more  serviceable  than  all  the 
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reat :  could  lie  but  recollect  this  at  tlie  very  moment  tt 
would  serve  him  in  a  most  essential  manner — but  itif' 
entirely  forgotten,  or  remembered  so  imperfectly,  thai 
tlie  recital  of  it,  should  it  be  attempted,  would  most 
probably  do  his  argument  mischief,  rather  than  good." 
Letters,  pp.  430,  431,  An  early  and  persevering 
attempt  to  form  this  habit  will  soon  repay  the  young 
lawyer,  by  its  prodigiously  abridging  htbour  and 
venting  loss  of  time  in  subsequent  researches.  Fiftyi 
sistyleadingcases,thoroughly  understood  and distint 
recollected,  will  be  found  of  incalculable  value  in  pi 
tice — serWng  as  so  many  sure  landmarks  placed  upon 
the  trackless  wilds  of  law  :~and  why  should  not  the 
number  be  doubled,  or  even  trebled?  What  pains 
can  be  too  great,  to  secure  such  a  result  ? 

The  author  was  standing  beside  the  seat  of  the 
King's  Counsel,  in  the  Court  of  King's  Bench,  on 
the  day  after  he  had  entered  an  Inn  of  Court — when  u 
young  barristercame  and  asked  the  opinion  of  Mr.  (uow 
Sir  John)  Campbell  ona  somewhat  knotty"case"hehBk 
to  answer  that  day.  Mr.  Campbell  rose  to  re-exaratiM| 
a  witness,  as  hts  young  friend  concluded  his  statM 
ment ;  and,  in  rising  hastily  whispered,   "  Your  otfl 

is  that  of  V.  ,  4  Term   Reports."     TMf 

latter  called  for  a  copy  of  the  volume  referred  to — 
glanced  over  the  marginal  abstract  of  the  case  quoted 
—made  a  minute  of  it,  and  left  the  court — his  puzzled 
countenance  cleared  up,  doubtless  to  earn  Itis  " 
guineas  in  a  trice." 
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V  TO  ACQUIRE  THE  AKT  OF  EFFECTIVELY  STATING, 
ViyA-VOCE.    FACTS    AND    ARGUMENTS. 

I  "  Now  I  would  give  a  thousand  pounds,"  said,  with 

igh,  a  very  learned  and  gifted  friend  to  the  author, 

ter  listeniog  to  an  harangue  at  a  tavern  meeting, 

ilivered  by  a  mediocre  tnob-orator — "  now  I  would 

tre  a  thousand  pounds  to  be  able  to  make  such  a 

t  cjear  and  connected  extemporary  statement  of  facts 

as  that  fellow  who  has  just  done  speaking.     What 

a  farce  it  was  for  me  to  think  of  going  to  the  Bar ! " 

— The  author  made  no  reply,  for  he  was  too  sensible 

of  the  justice  of  the  observation. 

Acquire  this  habit,  good  student,  if  you  have  it 
not— anxiously  cultivate  it  if  you  have, — or  save  the 
stamps  and  other  expenses  of  a  call  to  the  bar — or  sell 
your  wig  and  gown  if  you  have  precipitately  pur- 
chased them.  How  lamentable  is  it  to  see  a 
man  of  great  talent  and  learning,  unable  to  acquit 
himself  even  creditably  in  this  respect — possibly  on 
tlie  most  trivial  occasions  rising  embarrassed — con- 
fused— stuttering  and  stammering,  utteriug  *'  vain  and 
idle  repetitions,"  witli  the  agonising  accompaniments 
of  "a — a — a,"  and  sitting  down,  bursting  with  vexa- 
tion and  disappointment  I  However  clear  may  be  a 
■■man's  conceptions,  however  consecutive  his  thoughts, 
wever  thorough  and  extensive  his  kuowledge,  he 
u2 
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may  yet  extiibit  tlie  sorry  spectacle  above  describ* 
unless  he  be   either  naturally  gifted  «-ith  powers  I 
eloquence,   or  have   struggled    early, 
fully   to   supply    his   natural  deticieucies.     *'  Tlief 
is  an  important  distinction,"  remarks  Dugald  Ste> 
"  between  the  intellectual  habits  of  men  of  specul 
tion,  and  of  action.     The  latter,   who  are   under^f 
necessity  of  thinking  and  deciding  an  the  spur  of  the 
occasion,  arc   led  to  cultivate,  as  nmch  as  |)C)<isibIe,  a 
quickness  in  their  mental  operations ;  and  sometimee 
acquire  it  in  so  great  adegree,  that  their  judgments  seem 
almost  intuitive."     Bearing  in  mind,  then,  this  obser- 
vation, let  it  be  the  student's  first  step  ton'ards  I 
attainment  of  so  desirable  an  object  as  that  now  undj 
consideration,  to  become  a  practical  man — to  a 
himself  to  the  sudden  marshaHiRg  of  his  thou</klt  fm 
action.     Let  him  often  think  aloud — often  slate  sud- 
denly   the    substance    of    what    has    been    engaging 
his  attention,  and   under  the  impression  lliat   he  is 
doing  it  publicly.     The  more  vividly  he  can  imagine 
himself  in  such  circumstances— can  people  his  room 
with    imaginary    auditors— the     belter,    the     moi^ 
vigorous  will  be  his  efforts   to  acquit  himself  wdlH 
Let    him  imagine    his  judge    severe,   his   audJeoriJ 
learned   and   critical;   this  will   stimulate  him  to  ^| 
rigid   adherence   to   his  subject.      He   will  aim   m^ 
as  close  and  succinct  a  statement  as  possible  of  facta 
and  reasonings,  turning  not   for  a  moment  to   tlie 
right  hand  or  the  left,  or  encumbering  himself  witb 
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needless  deteiU.     Lee  him  resolutely  reject  all  sur- 
plnssge  of  thought  or  expression— keeping  his  object 
constantly  in  view,  and  g;oiDg  direct  to  it.     Nothing 
but  this  will  protect  him  hereafter  from  the  painful 
nd  disheartening  mischance  of  fuddenlt/  losing,  ichen 
^ffiuftd  in  public,  ihe  mnnexton  of  his  thoughts — orj 
',  all  eventS)   put  him  in  the  way  of  quickly  reco- 
^ring  it.     The  student  must  learn  not  only  to  think, 
Hit  to  express  himself,  consecutively.    He  must  not  for 
k  moment  for^t  the  object  with  which  he  set  out,  or 
wise  hia  hearers  to  forget  it,  by  wandering  into  irre- 
hrant   matter,    or    nndue    amplification.      Let    him, 
Mrefore,  in  such  solitary  esercitations  as  those  now 
rammeuded,  be  as  much  in   earnest  as  though  he 
Kre  actually  engaged  in  public  debate — suffering  no 
Incident — no  sudden  suggestion — no  momentary  in- 
terruption to  put  him  off  his  guard.     Having   thus, 
aa  it  were,    broken   the   ice,    let    him    next   practise 
similarly   before    some   judicious    friend,     who     will 
try  him   with   a  few  interruptions — press  him  with 
questions- — check    his    redundancies,   and   recal    him 
rom  digressions.     This  will  be  found  an  invaluable 
npedient.     His  next  step  may  be  to  enter  one  of  the 
[ttl  debating  societies.     The   name  of  "  Debating 
jciety"  is  apt  to  excite  a  sort  of  sneer  on  the  part  of 
1  few    elderly  incapables,    as  calculated   merely  to 
Rwter  conceit,   and   priggish   self-sufficiency.     Every 
inNtitutiou  may  he  abused — and  undoubtedly  those  in 
question  are  often  so;  but  they  will  be  found  admi- 
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rably  adapted  to  further  tbe  interests  of  thoee  who 
resort  to  them  with  fitting  motives  and  objeetSi  and  in 
a  proper  manner.  Those  of  them  with  which  the 
author  has  been  acquainted  have  been  really  miniature 
sittings  in  Banco,  and  escellently  calculated  to  dis- 
cipline a  legal  speaker.  A  legal  question  is  proposed 
for  discussion  on  a  given  evening,  of  which  due  notice 
is  given ;  two  affirmantes  and  two  itegnnles  are  a|)- 
pointed,  who  open  the  discussion — and  then  any  other 
member  of  the  society  may  follow  that  pleases :  it 
being  the  business  of  the  first  speaker  to  reply  gene- 
rally, and  of  the  president  to  sum  up  the  argument} 
of  the  evening.  Some  of  the  most  distineruished 
members  of  the  present  bar  have  been  indebted  f<M 
much  of  their  success,  to  the  instruction  derived  fra 
tliese  interesting  and  instructive  associations. 
Lord  Mansfield,  it  is  said  by  Mr.  Butler,  "  that,  whi 
he  was  a  student  in  the  Temple,  he  and  some  othj 
fttudents  had  regular  meetings  to  discuss  legal  ques- 
tions ;  tliat  they  prepared  their  arguments  with  great 
care ;  and  that  lie  afterwards  found  many  of  them 
useful  to  him  not  only  at  the  bar,  but  upon  the  bench^u^ 
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*  Hor.  Subeec.  pp.  201,  Z.—"  There  are  muiy  i 
Roger  North,  "  that  demonatriite  the  use  of  society  in  the  Btudj  of 
the  Isw — Isl.  Regulating  mUtakee ;  oftentimeB  a  man  shall  renil  and 
go  away  with  a  senae  clean  contrary  to  the  book,  and  he  shall  he  b« 
confident  u  if  he  were  in  (he  right:  this  his  campanioa  shall  obsert^ 
and  Bending  him  to  (he  book  rertify  his  mistake.     2ad.  Coafir 


what  he  h 


\  read;  for  that  which  wai  confused  in  the  ni 


rchMcsing  will  clear  up  and  beconu  distinct,  and  so 
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fcinay  have  been  cbiefly  owing  to  tlie  early  attention 
"■towed  by  Lord  Mansiietd  upon  these  matters,  tiiat 
■  acquired  Uie  art  which  has  been  so  well  described  by 

'.  Butler  in  a  subsequent  portion  of  his  Sketch: — 

r  "  He  excelled  in  the  statement  of  a  case*.     One  of 

e  first  orators  of  the  present  age  said  of  it,  that  '  it 

i  of  itself  worth  the  art/umenl  of  any  other  man,' 

Be   divested   it  uf  all   unnecessary   circumstances ; 

rought  together  every  circumstance  of  importance ; 

tad  these  lie  placed  in  so  striking  a  point  of  view, 

I  connected  them  by  observations  so  powerful,  but 

bicb  appeared  to  aibe  so  naturally  from  the  facts 

lemselves,  that  frequently  the  hearer  was  convinced 

before  the  argument  was  opened.     When  he  came  to 

the  argument  he  showed  equal  ability — but  It  was  a 

mode  of  argument  almost  peculiar  to  himself.     His 

statement  of  the  case  predisposed  the  hearers  to  fall 

into  the  very  train  of  thought  he  wished  them  to  take 


(udentood  kod  remembered,  3rd.  AptncM  to  speak  ;  for  a  maam^ 
tiepoueued  ofa  book  case,  and  Ihiak  be  lioi  itud  tmgutm  throDgh- 
oat.  aud  yet  whea  he  offer  it  it  ehaQ  Sad  tiimself  al  a  losi,  and  hU 
•>ord«  vill  Qot  be  rigbt  and  be  prujier,  in  jierhapa  loo  many,  aud  hia 
Kqireaaiaa  contuaed  ;  wiieu  lie  has  once  talked  hia  case  over,  and  his 
FOmpauj  have  tossed  it  a  little  to  and  fro.  then  he  ihall  utter  it  more 
readilf  and  with  fewer  words,  and  much  mure  force.  Loatlj,  the 
exami^  of  others,  and  teaming  from  them  many  Chinga  which  would 
aot  hire  been  otbenrise  knowo.  In  flue,  the  adtaota^iea  of  a  fitaoelety 
■(«,  to  a  student,  superior  to  all  others  put  together." — Studjr  of  the 
l«wi,  pp.  JO,  31. 

*  See  some  excellent  obterrationi  oa  this  subject  in  the  "  Lctterm  J 
and  EiB«;i"  of  Mr.  8harp>  jn*t  publisli«d. 
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when  they  sLould  come  to  consider  the  argument. 
Through  this  he  accompanied  them,  leading  thein 
insensibly  to  every  observation  bvourable  to  the  con- 
clusion he  wished  them  to  draw,  and  diverting  every 
objection  to  it,  but  all  the  while  keeping  himself 
concealed;  so  tliat  the  hearers  thought  they  formed 
tlieir  opinions  in  consequence  of  the  powers  and 
workings  of  their  own  minds,  when,  in  fact,  it  was  the 
effect  of  the  most  subtle  argumentation  and  the  most 
refined  dialectic*." 

We  cannot  conclude  thb  section  better  tlian  in  the 
words  of  titose  ancient  wortliies,  Coke,  Fulbeck  and 
Phillips. 

"  The  next  thing  to  be  observed  by  our  student  is 
ronfirenee  about  those  things  that  he  reads  atid  writes. 
Reading  without  hearing  is  dark  and  irksome;  h< 
ing  without  reading  is  slippery  and  uncertain;  neil 
of  them  yield  seasonable  fruit  without  conference. "- 
"Students,"  saith  Mr.  Fnlbeck,  "should  not  do  amiss, 
if  at  certain  times  they  meet  amongst  themselves,  and 
do  propose  such  things  as  they  have  heard  or  read,  by 
that  means  to  be  assured  of  the  opinion  of  others 
those   matters.     Dy  this  means  they  may  be  brougl 
better  to  understand  those  things — ;one,  perhaps,  see! 
aiid  giving  a  reason  which  the  other  is  not  aware 
and,  if  he  misapprehend  a  point  of  law,  tlie  other 
instruct  him   tlierein.      Hereby   are    they   likei 
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rouglit  more  firmly  to  retain  in  memory  tte  tMngi 
hat  they  have  heard  or  read. 

"Often  conference,  and  private  debating  of  points 
I  law,  is  of  great  advantage ;  for  thereby  are  the  wit, 
e  memory,  and  the  tongue  very  much  furthered  and 
II,  and  a  man  is  made  more  ready  and  bold  for 
:  matters;  and  the  truth,  wliich  is  the  worlt  of 
■dy,  doth  more  easily  appear.      And  when  the  mind 
f  long  reading  is  fraught  with  many  ihoiighte,  the 
1  and  the  understanding  do  clarifie  and  breake  up 
I  the  communicating  and  discoursing  with  another, 
•he  tosseth  his  thoughts  more  easily,  and  murshalletb 
lore  orderly, — he  seeth  how  they  look  when 
ley  are  tnrned  into  words.     Finally,  he  waxetli  wiser 
lan  himself,  and  getleth  more  by  an  hour's  discourse 
tlian  a  day's  reading. — It  was  well  said  by  Themistocles 
to  the  King  of  Persia,  that  speech  was  like  cloth  of 
arras,  opened  and  put  abroad,  whereby  the  imagery 
doth  appear  in  figures;  whereas  in  thoughts  they  be 
but  as  in  a  pack. — Nay,  of  such  exceeding  advantage 
it  is,  that  a  man  (saitli  Lord  Bacon)  had  better  relate 
himself  to  a  statue   or   picture,   than   to   suffer  his 
thoughts  to  pass  in  smother;   for  he  learneth  of  him- 
self,  and   bringeth   his  own  thoughts  to  light,  and 
whetteth  his  wit  as  against  a  stone,  which  itself  cut* 
not*." 
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SECTION  VIII. 


THE  REPORTS — READING  OF,    AND    EXERCISES    UPON 


Whether  a  continuoits  perusal  of  tlie  Reports  shoul<l 
be  attempted  at  all — and  if  so,  whether  the  pupil 
should  commence  with  the  old  ones,  or  read  from  tlit 
latest  up  to  the  old  ones — is  a  question  which  need 
not  long  occupy  our  attention.  There  is  such  a  pro- 
digious amount  of  intricate  and  obsolete  law  in  all  the 
old  reporters,  including  even  Coke,  Plowden,  and 
Saunders,  as  renders  it  eminently  unadvisabte  for  the 
student  to  attempt  a  continuous  perusal  of  tliem.  It 
would  be  calculated  only  to  bewilder,  mislead,  and 
distract  him  from  those  practical  studies  to  which 
chamber  tuition  will  incessantly  call  hia  attention. 
There  is,  besides,  something  proverbially  repulsive  ii 
the  form  and  structure  of  our  early  reports ;  whidl 
to  say  notliing  of  their  dreary  black  letter,  Norm 
French,  and  Dog-Latin,  are  stuffed  with  all  i 
of  obscure  pedantries,  scholastic  as  well  as  legi 
involving  the  simplest  points  in  endless  circumloco 
tions  and  useless  subtleties'.  Perhaps,  therefore,  1 
student,  if  desirous  of  a  systematic  study  of  the  reporb 


*  Dr.  Arbathnot'B  celebrated  and  eiqnisile  barlexiue  of  an 
■'  repurl"  (Slradliag  r.  Stiles)  will  be  foond  in  the  Appeudi*. 
hnmonr  i*  not  greater  than  iu  Gdetity . 


Bans* 
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.nnol  ifo  better  tlian  adopt  the  suggestions  of  Mr. 

ithby,  and  read  from  the  latest  reporters  upwards. 

In  reading  the  reports,"  he  observes,   "  I  cannot 

thinking  you  will  find  it  most  convenient  to  begin 

tlie  latest,  referring,  as  you  read,  to  the  earlier 

cases,  as  they  arc  cited  and  commented  upon  in  the 

Judgments  of  the  case  you  are  reading,  always  making 

a  note  of  reference  from  the  earlier  to  the  later  cases. 

"  The  first  thing  to  attend  to  in  this  branch  of  your 
reading  is,  a  comprehension  of  the  facts  of  the  case; 
and  I  think  it  may  be  stated,  as  a  general  rule,  that 
any  report  that  does  not  presi?nt  a  clear  and  succinct 
statement  of  the  facts  on  which  the  point  for  decision 

-ises,  may  be  passed  over ;  in  the  next  place,  read 

tentively  the  judgments  of  the  court;  and,  lastly, 
such  parta  of  the  arguments  of  counsel,  as  are  com- 
mented upon  by  the  court,  and  no  other,  except  in  a 
few  instances,  perhaps,  for  the  sake  of  elucidation ; 
for  you  will  soon  find  your  reading  so  voluminous  afl 
to  demand  the  greatest  attention,  not  less  to  the  ex- 
pense of  time  than  of  money. 

f  "  You  will  never  consider  your  reading  of  any  par- 
^culiir  case  complete,  until  you  have  also  read  and 
understood,  and  noted  in  the  proper  place,  not  only 
that  particular  case,  but  the  statutes  and  cases  re- 
ferred to  by  the  court  in  the  judgment;  ajid  I  should 
think  you  would  find  it  useful  if,  after  having  made 
yourself  thoroughly  acquainted  with  the  facts  of  any 
given  case,  and  before  you  proceeded  to  the  judgment, 
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you  were  now  and  then  to  compose  an  argument, 
citber  extemporaneous  or  written,  and  compaie  it 
with  tlie  arguments  advanced  by  the  counsel,  but 
particularly  with  the  judgment  of  the  court.  By  thb 
method  you  will  have  a  chance  of  acquiring  legal 
views,  and  a  course  of  legal  reasoning,  which  you  wiU 
find  in  many  instances  to  be  essentially  different  from, 
the  common  notions  of  mankind,  and  for  want  o&' 
which  many  men  of  superior  understanding  have  &iled 
attliebar'." 

Every  case  in  the  current  number  of  the  report! 
must,  of  course,  be  read  over  with  f?are  proportionett 
to  its  importance ;  and  it  would  be  highly  advantage©! 
if  the  student  were  to  associate  with  himself,  in  th 
task,  some  steady  intelligent  friend.  Their  mutual 
suggestions  would  be  both  interesting  and  instructive* 
It  is  of  tbe  utmost  importance  that  he  should  tbiw 
become  accurately  acquainted  with  the  new  decision^ 
which  often  effect  very  serious  alterations,  and  of 
which  it  might  be  very  dangerous  to  remain  ignoranb 
This  observation  is  at  present  of  particular  conae* 
quence,  taken  up  as  the  courts  are  with  the  construor 
tion  of  many  new  statutes  and  rules,  entirely  remo* 
delling  the  law  of  practice,  pleading,  and  evidence^ 
If  the  student  be  pressed  for  time,  let  him  content 
himself  with  reading  over  the  statement  of  facts,  tha 
questions  arising  out  of  it,  and  the  leading  judgment! 

*  Letten,  pp.  H2,  443. 
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Alt  \ie  must  not  I'glillT/  omit  perusing  the  arguments 
f  counst^l.     He  must  also  cast  a  careful  eye  over  tlie 
bi  short  abstract  of  the  pleadings,  which  is  often  pre- 
~m  fixed  to  the  report;  and,  If  he  find  in  them  anything 
n  worthy  of  remembrance,  let  him  make  a  note  of  it  for 
M  Jkture  vgr.     He  will  often,  by  these  means,  find  most 
U   tvnelyand  vaiuubleassiatanceiD  liisownpractice.  One 
B    tinttnore  may  be  offered  on  this  part  of  the  subject — that 
the  student  should  guard  against  an  implicit  reliance 
upon  the  marginal  abstracts  of  tlie  reporters.    Learned 
Lud  experienced  though  they  be,  it  is  not  to  be  ex- 
acted that  in  the  very  difficult  task  of  extracting  the 
e  of  a  long  and  intricate  case,  often  with  very 
(tie  time  at  their  disposal,  they  should  escape  some- 
tnes  very  serious  errors.     The  student  would  find  it 
1  admirable  exercise  to  endeavour  to  frame  his  ovm 
marginal  extract  of  a  case,  and  tlien  compare  it  with 
that  of  the  reporter.     A  little  practice  of  this  kind 
would  soon  enable  him  to  detect  the  points  of  a  case, 
to  seize  upon  its  true  bearings;  and  this,  as  we  have 
already  seen,  is  one  of  the  most  distinguishing  charac- 
teristics of  what  mny  be  termed  a  judicial  mind, — The 
student    should,    however,    not    only  thus    read    the 
reports,  but  should  frame  exercises  upon  them.     Let 
him  take  a  particular  case,  either  in  the  older  or  more 
recent  reports,  and  copy  out  the  statement  of  facts 
with  which  it  commences;  carefully  abstaining  from 
reading  the  marginal  abstract,  the  arguments  of  coun- 
ael,  or  the  judgments.    Let  him  consider  this  as  a  com 
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prepared  originally  for  his  own  examination,  and  da 
Lis  best.  Let  liim  rely  upon  it  Uiat  his  case  m 
admirably  stated — not  a  word  wanting  or  thrown^ 
away,  not  a  fuct  redundant  or  deticient — in  shor^ 
tliere  is  everything  necessary  to  conduct  him  to  s 
correct  conclusion.  If  he  cannot  master  it — if  he  feel 
himself  at  sea — that  he  cannot,  after  due  diligence,  dis- 
cover the  authorities,  let  bim,  as  it  were,  lake  the  eorist 
tliat  is,  let  liira  copy  from  the  bottom  of  the  page  the 
references  to  the  cases  cited  by  counsel  pro  and  eon. 
Having  consulted  and  carefully  considered  these,  let 
him  read  the  arguments  of  the  counsel,  to  see  bow  t/u 
used  the  autliorities  be  bas  been  esamining.  HeJ 
must  then  close  the  book,  and,  after  due  considei 
ation,  write  his  opinion  upon  the  whole  case.  Hi 
may  then  turn  to  the  report,  and  read  the  opinions  of 
the  judges,  where  be  will  observe  their  masterly  way 
of  dealing  with  the  case ;  the  brevity,  discrimination, 
acuteness,  and  learning  there  exhibited!  By  these 
means,  our  student  makes  himself  tlie  pupil  of  the 
judges  themselves;  the  best  of  their  labours,  and  those 
of  experienced  and  skilful  counsel,  are  his ;  be  is  early 
accustomed  to  the  best  mode  of  legal  iiivestigadon, 
he  has  ever  before  his  eyes  the  finest  models  of  legal 
reasoning.  Thus  he  will  see  exactly  where  nm 
how  far  he  strayed — his  mischoice  and  misuse  of 
authorities.  Thus  will  he  be  first  driven  to  his  own 
resources:  then  he  may  gradually  enlighten  himself 
by  the  bints  and  arguments  of  counsel;  and,  finally. 
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corrected  or  corroborated  by  judicial  wisdom, 
itrely  this  is  a  course  worth  pursuing !  Is  it  not 
„  vortb  a  little  labour?  Is  it  not  calculated  to  rouse 
k  Ub  attention,  and  keep  up  bis-  interest?  If  lie  will 
~t^t  give  this  scheme  a  fair  trial,  he  will  not  regret 
Hiving  listened  to  the  suggestion. 


SECTION  IX. 
CONDUCT    IN    CHAMBERS. 

Much  judgment  is  necessary  in  selecting  tlie 
pleader  or  barrister  in  whose  chambers  tlie  pupil  must 
B  introduced  to  the  practical  study  of  the  profession. 
*^The  best  person  to  consult  witL  before  taking  such  a 
step  is  some  experienced  solicitor  or  barrister,  who 
iBfomiliarly  acquainted  with  the  various  members  of 
the  profession,  and  can  state,  or  easily  ascertain, 
which  of  them  is  the  most  desirable  as  a  tutor.  It 
must  be  inquired  of  such  an  one,  "  Is  the  gentle- 
man you  name  one  of  competent  learning  ?  accessible  ? 
sfiiible  ?  capable  of  communicating  bis  knowledge  ?  Has 
lie  business?^  And  with  reference  to  this  last  parti- 
Wlari  tlie  student  should  be  as  careful  to  avoid  engag- 
l  witli  a  gentleman  who  has  a  very  large  business, 
•  with  one  who  has  none  at  all.  Of  the  two,  indeed, 
I  latter  is,  cateris  paribus,  preferable;  for  legal 
tudies  mutt  be  commenced  with  a  due  Itimrrlincts. 
y  sprinkling  of  business  is,  however,  if  not  absolutely 
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necesBary,  eminently  desirable. — Observe  again,  that  it 
is  not  desirable  for  tlie  student  to  commence  witb  a  pleader 
whose  chambers  are  crammed  with  pupils ;  for  there 
are  several  who  liave  six,  eight,  or  even  twelve  pupils. 
One  or  two  will  be  as  great  an  assistance  to  an  indus- 
trious student,  as  more  are  likely  to  be  a  hindrance. 
It  will  be  extremely  difficult  to  compose  bis  mind  to 
calm  study  in  a  crowded  pupil  room,  among,  possibly, 
gay  and  jovial  fellow-pupils,  whose  intentions  and 
acquirements  are  very  different,  and  amid  the  hurry- 
scurry  of  great  business. 

If  the  student  select  a  pleader  who  has  one  < 
other  pupils,  he  should  by  all  means  encourage  tlie 
discussion  of  legal  questions  with  them— an  ini-sluablfl 
auxiliary,  if  it  be  not  pushed  to  excess  so  an  to  in- 
terfere with  private  study,  or  attention  to  businesa,-^^ 
and  do  not  engender  a  noisy,  captious,  disputatioua 
humour,  which  is,  of  all  things,  to  be  shunned.  If. 
the  student  be  fortunate  in  his  companions — if  thejr 
prove  steady  and  industrious— he  will  derive  the  utmost 
benefit  from  their  co-operation,  "  The  practice  of 
discussing  verbally,"  says  Mr.  Ritso",  "  liBn  its  peculia 
advantages.  The  information  which  is  to  be  had  fron 
any  written  commentary,  however  explicit  or  circum*' 
slantial,  is  by  no  means  to  be  so  speedily  acquired, 
nor  so  likely  to  be  retained  in  the  memory,  as  tba^ 
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which  is  communicated  by  word  of  mouth,  and  made 

tbe  subject  of  discussion  between  man  and  man." 

I  Liet    the  student  attend  carefully  to  the  btisiness 

t  is  put  into  hU  hands,  and  on  no  pretence  suffer 

iself  to  fall  into  habits  of  baste  and  inattention. 

latever  is  put  into  his  hands,   let  him  set  about 

litantly   and    heartily.       He    must    not    obstinately 

mpt   to  master  it  without  assistance,   by  poring 

rer  it  till  hU  patience  is  exliausted,  his  mind  con. 

•ed,  and  himself  disheartened.    If  a  reasonable  effort 

Bl  the  student,  let  him  go  at  once  to  his  pleader,  and 

k  for  assistance.     Let  him  not,  however, 'go  to  the 

Aer  extreme,  and  run  to  ask   questions  at  every 

mpery  difficulty  without  having  given  himself  time 

I  to  think  on  it     What  is  he  to  do  hereafter  in  the 

emergencies  of  actual  business — what  will  become  of 

big  Acuities,  if  every  opportunity  of  exercising  them 

is  to  be  thus  shirked?     The  student  must  never  lose 

sight  of  the  necessity  of  cultivating  a  spirit  of  self- 

reliaiicr.     In  a  year  or  two  lie  will  be  called  upon  to 

transact    business   upon    his  own   account — his  own 

unaided  responsibility — when  he  will  have  no  tutor  to 

run  to,  but  will  be  in  the  presence  of  his  eager  and 

^nxious  client.     Let  him  keep  this  consideration  ever 

Ik  view;  let  him  imagine  himself  engaged  upon  his 

Kirn  account,  remembering  that  his  own  clients  will, 

in  a  very  short  time,  commit  themselves — their  cha- 

nictertt  and  properties,  and  those  of  fAciV  clients — to 

bis  managemenL     Considerations  of  this  kind  will  b« 


450  PRACTICAL   SUGGESTIONS 

a  salutary  stimulus  to  exertion.  Sweet,  too,  is  the  dil 
culty  that  is  fairly  mastered  by  a  man's  own  efforts  ! 
Whether,  therefore,  it  be  a  "  case"  or  a  pleading  that 
puzzles  him,  let  the  student  work  it  well ;  look  at  the 
&cts  in  every  way;  turn  to  his  digests;  cast  about  ia 
his  mind :  and  if,  after  all,  compelled  to  call  iu  tlie 
assistance  of  his  pleader,  let  him  put  his  questiotu 
to  him.  Before  he  goes,  let  him  arrange,  in  his  own 
mind,  what  is  the  precise  difficulty  he  wishes  solvedj 
and  let  that  be  put  briefly  and  succinctly.  Let  it  be 
framed  in  as  abstract  terms  as  possible.  Let  not  the 
tutor  be  plagued  with  a  tiresome  bungling  recital  (X 
circumstances — or  even  forced  to  read  over  the  whole 
case,  in  order  to  ascertain  for  his  pupil  the  particular 
difficulty — except,  of  course,  in  cases  where  that 
consists  wholly  in  the  very  combination  of  tlifi 
circumstances  themselves.  The  case,  for  instance) 
may  be  of  this  kind.  A  tenant,  being  in  arrear  with 
a  quarter's  rent,  applied  to  his  landlord  for  time  to 
pay  it :  and,  after  a  good  deal  of  negociatioii,  ii 
course  of  which  another  quarter  elapsed,  the  landlord 
agreed  to  take  a  promissory  note  for  all  the  rent  due, 
and  it  was  accordingly  given.  Not  being  paid  when 
due,  the  landlord  distrained,  and  the  tenant  is  no* 
anxious  to  know  whether  his  landlord  had  a  right  to 
distrain  for  the  rent  in  respect  of  which  he  had  taken 
the  promissory  note,  instead  of  pursuing  bis  remedj 
on  the  security  he  had  agreed  to  take.—  Possibly, 
now,  the  pleader  has  to  hear  the  whole  case,— mixi 
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\  with  much  superfluous  matter, — stated,  or,  at 
9st,  an  imperfect  epitome,  which  makes  it  necessary 
■  him  to  cast  bia  eye  over  the  statement.  How 
IdcI)  better,  now,  would  it  be  to  answer  the  question, 
,  what's  the  matter  now?"  with  something 
liich  would  show  that  a  little  reflection  had  been 
KFCised,  as — "  Pray,  can  a  landlord  distrain  for  rent 
I  respect  of  which  he  has  taken  a  bill  or  note,  if  it 
I  dishonoured?" — El  sic  de  similibta.  Few  tilings 
idicate  more  readily  and  decisively  than  these,  the 
wiedge  and  capacities  of  pupils.  When  a  question 
B  been  thus  distinctly  put,  let  the  student  take  care 
>  understand  distinctly  the  answer.  Do  not  run  off 
"  like  a  hasty  servant,  that  goes  away  posting  without 
fais  errand" — with  only  half  an  answer,  or  none  at  all 
— but  understand  precisely  the  solution  tliat  has  been 
given  of  the  difficulty.  Rather  than  go  away  without 
it,  put  the  pleader  to  the  trouble  of  repeating  it  even 

k several  times.— It  is  advisable,  also,  for  the  pupil 
to  copy  into  a  note-book  the  chief  opinions  given 
I  1>y  his  tutor,  prefixing  to  them  a  brief  summary  of 
the  facts  of  the  case — and  to  make  a  point  of  fre- 
quently reading  them  over,  and  referring  to  the 
fthorities  cited.  Merely  copying  them  out,  and 
ver  again  referring  to  them,  is  an  utter  waste 
time, — The  same  observation  applies  taphadinijg. 
Avoid  that  bane  of  business — that  curse  in  cham- 
bers—ihe  newspaper.  There  is  nothing  tliat  occasions 
a  greater  distraction  and    loss   of  time.     The    first 
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and  freshest  hour  of  the  day  is  too  ofteD  devated  ' 
to  reading  tliis  newspaper ;  and  then  ensues  a  lon^  ! 
gossip  about  its  contents,  or  a  fierce  discussion  upon  ' 
politics,  which  quite  unhinges  and  unsettles  the  mind 
for  several  hours  to  come,  if  not  for  the  remainder  of  1 
the  day.  Many  and  bitter  have  been  the  complaints  I 
which  the  autlior  has  heard  on  this  score.  Let  the  I 
pupil  remember,  that  he  did  not  pay  his  hundred  I 
guineas  a-year  for  the  privilege  of  readtDg  and  di»-  I 
cussing  thi;  contents  of  a  newspaper  ! 

The  student  must  not  encourage  his  acquaintance  I 
to  call  upon  him  during  business  hours.  They  are  I 
then  little  else  thun  pestilent  gad-flies;  tempters,  that  I 
prevent  a  goodly  day's  work,  by  holding  out  the  bait  I 
of  visiting  or  sight-seeing.  No  pleader  or  barrister  f 
will  thank  a  pupil  for  Jilting  his  rooms  with  idlers  and  | 
hangers  on. —  Verbum  mpienli. 

In  short,  let  the  student  attend  at  the  place  of  I 
business,  for  the  purpose  of  business:  bearing  in  mindl 
the  advice  g^ven  by  Lord  Chief  Justice  Wilmotfl 
to  his  sou — 

"  To  wliatever  figure  in  the  dial  of  business  the  1 
finger  points,  you  must  invariably  keep  your  eye  I 
upon  it;  all  your  studies,  and  applications,  itndJ 
habits,  must  lead  towards  it." 
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SECTION  X. 
GOING   DOWN    TO  COURT. 


The  student  must  not  think  of  going  down  fre- 
quently to  the  courts,  till  he  is  in  at  least  the  second 
or  third  year  of  his  pupilage ;  for,  every  day  devoted 
to  this  purpose,  is  lost  to  all  others*.  His  object 
in  going  thither  will  be,  of  course,  to  watch  the 
ultimate  working  of  the  principles  and  practice  which 


•  "  Now  I  obsenre  two  errors,"  says  Roger  North,   **  in  the 

direction  of  students  to  this  matter, — 1st,  that  they  go  to  the  courts 

too  soon ;  2nd,  that  they  attend  at  the  wrong  pUce.     1st  What  the 

adyantage  is  by  attending  at  court.    It  is  certain  that  more  law  is  to 

he  gathered  by  reading  than  at  court,  and  if  it  were  not  for  practice, 

it  were  better  not  to  come  there,  but  to  take  the  cases  resolved,  that 

are  fit  to  be  known,  from  report  of  others,  and  employ  the  morning, 

which  is  the  prime  of  their  time,  in  their  chamber,  reading  and 

common -placing.    Now  it  is  usual,  after  a  year  or  two's  residence  in 

the  inns  of  court,  for  all  students  to  crowd  for  places  in  the  King's 

Bench  Court,  when  they  are  raw  and  scarce  capable  of  obserring 

anything  materially,  for  that  requires  some  competent  knowledge ; 

and  the  bad  consequence  is,  that  it  makes  them  pert  and  forward, 

and  apt  to  press  to  the  bar  when  they  are  not  half  students ;  and 

that  is  the  downfal'of  more  young  lawyers  than  all  other  errors  and 

neglects  whatever.     For  this  reason,  I  would  not  have  any  lose  time 

from  their  studies  after  this  manner,  till  after  four  or  five  years' 

atndy,  and  two  years  afore  they  come  to  the  bar,  which  should  not 

be  before  seven  of  study,  is  more  than  enough,  especially  when, 

to  get  a  place,  they  must  be  very  early  and  idle  about,  or  worse,  till 

the  court  sits,  and  then  with  little  more  profit  that  such  may  ezpectt 

Ibat  eome  only  to  hear  news." — Study  of  the  Laws,  pp.  33,  34. 
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he  is  learning  in  chambers,  eo  that  he  may  tee  the 
practical  commencement,  prosecution,  and  terminatioit 
of  an  action,  and  be  thus  the  better  able  to  apprehend 
the  real  scope  and  tendency  of  chamber  practice. 
It  is  a  kind  of  loom ;  at  one  part  of  the  machine, 
the  student  sees  the  raw  material  disposed  for  the 
operation  of  weaving,  apparently  all  disorder  and 
complexity,  but  making  its  appearance  at  the  other, 
woven  into  uniform  and  beauEifuI  texture.  It  is 
quitting  the  process,  to  look  at  the  result;  and  by  this 
means  will  be  obtained  the  distiactest  view  of  the 
connexion  between  the  parts  and  the  whole  of  tlie 
legal  system.  As  soon,  therefore,  as  the  student 
has  gained  a  pretty  extensive  insight  into  tlie  method 
of  transacting  chamber-business,  the  working  of 
pleading,  evidence,  and  practice,  let  him  go  down 
to  court,  on  suitable  occasions,  either  to  a  trial  at 
Nisi  Pnus,  or  an  argument  in  banc,  and  watch  the 
proceedings  with  the  profoundest  attention  of  which 
he  is  capable.  "  As  to  attendance  in  the  courts 
of  justice,"  observes  Professor  Woodeson,  "though 
the  student's  time  may  there  be  most  usefully  em- 
ployed, —  for  a  little  practical  experience  often 
countervails  much  reading. — yet  his  rime  may  be 
there  also  miserably  wasted.  An  imperfect  under- 
standing of  the  cases  there  argued,  will  not  only 
he  Unattended  with  improvement,  but  productive  of 
pernicious  errors.  On  this  ground  the  practice  of 
the  learned  Plowden  is  higldy  deserving  of  imitation ; 
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wlio,  as  he  relates  by  vay  of  useful  admonition, 
acquainted  himself  beforehand  with  the  subject 
matters  which  were  to  be  argued  iu  the  courts,  and 
studied  the  points  of  law,  so  that,  he  says,  *'  I  was  bo 
ripe  in  them,  that  I  could  have  argued  them  myself." 
[Rep.  Pref.  p.  vi.]  "  It  would  be  well,  therefore,  if 
the  student,  in  accordance  with  this  suggestion,  were 
to  make  a  point  of  acquainting  himself  tlioroughly 
beforeiiand  with  any  case  in  liis  pleader's  or  barrister's 
chami>ers,  which  he  intends  to  hear  tried  or  argued, 
and  then  let  nothing  distract  bim  from  attending  to  it 
in  court.  Thus  he  will  heboid  tlie  drift  and  object 
of  many  a  rule  that  he  bad  never  before  distinctly 
.  ixunprehended,  however  frequently  it  had  come  under 
P'fais  notice;  he  willlee  the  consequences  of  erroneous 
sadiug,  and  the  fitness  of  good  pleading  to  develope 
I  real  merits  of  a  case.  It  will,  so  to  speak,  stir 
lout  and  freshen  tlie  whole  mass  of  lus  learning, 
►pen  to  him  entirely  new  views  of  the  legal  system, 
and  inspire  him  with  a  keener  interest  in  all  tliat 
appertains  to  his  profession.  He  will  tliere  see  the 
solid  superstructures  of  reasoning — the  graceful 
Coriotbian  capitals  of  rhetoric — built  upon  the  foun- 
dation he  has  been  so  long  and  anxiously  learning 
V  to  lay. 
In  order,  however,  to  do  all  this  advantageously, 


I   *  Woodet,    Lectures,   t< 
friU.  p.  U*.  (2nd  E<L) 
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die  student  must  go  in  an  attentire  liumour,  and 
preserve  it  tbrougliouL  He  must  endeavour  to 
"  keep  himself  to  himself" — not  to  recognise  a  singl< 
acquaintance,  iflie  can  help  it,  unless  that  acquaintance 
be  one  concerned  in  the  case,  or  engaged,  like  himself. 
in  watching  it.  If  he  go  only  to  nod  to  this  person^ 
chatter  with  the  other,  and  scribble  notes  to  a  tliirdf 
he  will  but  disturb  the  court,  distract  himself,  and 
cause  it  to  be  suspected,  tliat,  being  too  idle  to  stop  at 
his  studies  in  chambers,  he  is  come  to  court  iu  order: 
to  make  others  as  idle  as  himself. 

He  will  find  no  difGcully  in  getting  a  good  situatios! 
for  seeing  and  hearing  all  that  goes  on :  and  should 
not  fail  to  make  notes  of  whatever  strikes  htm  as  new 
or  difficult.  Let  him,  tlien,  as  he  walks  home — and 
he  sltould  always  prefer  walking  home  from  court 
alone — strive  to  recapitulate  all  thut  he  has  heard;  an 
admirable  exercise  for  his  memory: — and  at  his  first 
int  moment  in  the  evening,  let  him  strive  to  draw 
up  a  brief  and  succinct  account  of  what  he  has  heard, 
referring  to  the  chief  authorities  tliat  were  cited,  and 
especially  perusing  those  portions  of  Archbold's  oi 
Tidd's  Practice  which  prescribe  the  form  of  the 
proceedings  lie  has  been  witnessing:  and  the  state- 
ments in  Phillips  or  Starkie  of  the  rules  of  evidence 
which  he  has  just  seen  exemplified. 
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'  SECTION  XI. 
COMMON   PLACING. 

Who  reads 

Incessantly,  and  to  his  reading  brings  not 

A  spirit  and  judgment  equal  or  superior, 

(And  what  he  brings,  what  need  he  elsewhere  seek) 

Uncertain  and  unsettled  still  remains ; 

Deep  versed  in  books,  and  shallow  in  himself. 

Crude  or  intoxicate,  collecting  toys 

And  trifles  for  choice  matters,  worth  a  sponge  ; 

As  children  gathering  pebbles  on  a  shore. 

Milton — Par,  Regained, 

The  merits  and  demerits  of  the  system  of  common- 
placing have  occasioned  much  contrariety  of  opinion  *. 

"  The  science  of  law  itself,"  says  Sir  William 
Jones,  ^^  is,  indeed,  so  complex,  that  without  writing, 
which  is  the  chain  of  the  memory,  it  is  impossible 
to  remember  a  thousandth  part  of  what  we  read  or  hear. 
Since  it  is  my  wish,  therefore,  to  become,  in  time,  as 
great  a  lawyer  as  Sulpicius,  I  shall,  probably,  leave  as 
many  volumes  of  works  (180)  as  he  is  said  to  have 
written.**' 

«  Common  placing,"  says  Fulbeck,  <^  is  a  profit- 
able course  under  titles  to  digest  the  cases  of  the 
lawe,  into  which  they  may  transfer  such  things  as 
they  have  either  heard  or  read ;  neither  is  it  safe  to 
trust  to  other  men's  abridgments,  which  are  little 
available  to  such  as  have  read  a  little  :  but  that  which 

•  See  Stewart's  Phil.,  ch.  yL  §  5,  pp.  446—454. 
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we,  by  our  owae  sweat  and  labour  do  gaine,  we  dam 
firmly  retain,  and  in  it  we  do  principally  deligbt;! 
and  I  am  persuaded  that  tliere  halb  never  been  aoy* 
learned  in  the  law  and  judicial,  wlio  lath  not  made] 
a  collection  of  his  own,  though  he  hath  not  neglecte 
the  abridgment  of  others  "." 

"  It  is  so  necessary,"  says  Roger  Nortfa,  • 
without  a  wonderful — I  might  say — miraculous  feH 
city  of  memory)  three  parts  of  reading  in  four  sha 
be  utterly  lost  to  one  who  useth  it  not  f." 

"  IV/talrver  a  student  shall  find  in  the  course  of  hb 
reading,"  says  Sir  Matthew  Hule,  "  be  should  ab- 
stract, and  enter  the  substance  of  it  (and  more  espe- 
aally  of  cases  and  points  resolved]  into  his  commoa 
'  place-book,  under  tbcir  proper  titles  :  and  if  one  case 
&lls  aptly  under  several  titles,  and  it  can  be  coare*_ 
niently   broken,  let  him  enter  each  part  under  ilM 
proper  title:  if  it  cannot  be  well  broken,  let  boH 
enter  the  abstract  of  the  entire  case,  under  the  title 
most  proper  for  it,  and  make   references   from   the 
other  titles  unto  it.     It  is  true  a  student  will  waste 
much  paper  this  way,  and  possibly,  in  two  or  three 
years,  will  see   many  errors   and   impertinences   in 
what  he  hath  formerly  done,  and  much  irregularity 
and  disorder   in   the  disposing  of  his   matter  ■■ 
improper  heads.     But  he  will  have  these  io&UiU 


•  Preparatire,  p.  44. 
t  Study  of  the  I«w,  p.  24  ;  and  lee  pp.  25,  i 
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nvantages  attending  this  course: — 1st.  In   process 

!  he  will  be  more  perfect  and  dexterous  in  this 

isiness.     2nd.  Those  first  imperfect  and  disordered 

Mys  will,  by  frequent  returns  upon  them,  be  intel- 

^b(e,  at  least  to  himself,  and  refresh  his  memory. 

He  will,  by  this  means,  keep  together  under 

[  titles  whateoever  lie  hath  read.     4thly.  By  often 

lirning  upon  every  title,  as  occasion  of  search  or 

'  insertions  require,  he  will  strangely  revive  and 

:  in  his  memory  what  be  hath  formerly  read. 

5thly.  He  will  be  able,  at  one  view,  to  see  tLe  8ul>- 

stance  of  whatsoever  he  liath  read  concerning  any  one 

subject,  without  turning  to  every  book   {only  when 

he  hatli  particular  occasion  of  advice  or  argument, 

then  it  will  be  necessary  to  look  upon  that  book  at 

large  which  he  finds  useful  to  his  purpose].     Gthly. 

He  will  be  able,  upon  any  occasion,  suddenly  to  find 

anything  he  hath  read  without  recoursing  to  tables 

or  other  repertories,  wiiich  are  oftentimes  short,  and 

give  a  lame  account  of  the  subject  sought  for  *." 

^_-  The  above  authorities  in  favour  of  an  extended  and 

^■^tematic  mode  of  common-placing,  are  selected  out 

^Bf  very  many  that  could  be  cited;  and  it  maybe  safely 

^niftted,  that  many  of  the  most  distinguished  lawyers 

BfcBve  held  similar  opinions.    They  are  cited — and  the 

2    fast,  especially,  at  length — in  order  that  the  student 

may  be  apprbed  of  their  existence,  and  of  the  weight 


■  frtr.  taRolle'«A.bridg.,p.  Bi  uidaceWfDQc 
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due    to    their    sanction.       Neverthelesa,  the  autharj 
humbly  ventures  to  suggest  that,  in  hix  opinion,— 
not  hastily   formed,  nor  nithout  anxious  inquiry  of 
those  best  able  to  judge  rigbrly  upon  the  matter, — 
this  system  of  incessant  transcription  is  one  of  very 
questionable  expediency.     He  knows  one  individi 
who,  with  prodigious  industry,  had   compiled   fc 
thick  folio  volumes,  very  closely  written,  and  most 
systematically    distributed ;    and    who    subsequently 
acknowledged  to  him  that  he  considered  it  one  of 
the  very  worst  things  he  ever  did;— for  his  memory 
Bensibly  languished  for  want  of  food  and  exercise, 
till  it  lost  its  tone  almost  irrecoverably.     However 
urgent  the  occasion,  he  could  do  nothing  when 
of  the   reach  of  his  Common-Place  Book — and 
could  not  be  kept  u/i,  for  practical  purposes,  withoi 
the  most  oppressive  labour.    He  subsequenlly  quit! 
the  profession,  and  often  bitterly  regretted  tlie 
and  pains  he  had  thus  tbrown  away.     When  pursui 
to  such  an  extent  as  this,  the  student  never  reads 
recoiled,  but   only   with  a  view  to  insertion 
common-place   book:  he  is  satisfied  as  soon  as  what 
he   reads   is  deposited   tlirre — and   thus,  at  length, 
suffers  "  the  hand  to  engross  altogether  the  busini 
of  the  head."     "  Many  readers  1  have  found  unall 
rably  persuaded,"  says  Dr.  .lolinson,  "  that  notliii 
is  certainly  remembered  but  what  is  transcribed 
they  have,  therefore,  passed  weeks  and   montlis 
tramferring  large  quotations  to  a  common-place 
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LTet  why  any  part  of  a  book,  whicb  can  be  consulted 

p«t  pleasure,  sbould  be  copied,  I  was  never  able  to 

^discover.     Tbe   hand   bas  no  closer  correspondence 

pith  memory  tban  tbe  eye.     Tlie  act  of  writing  itself 

istracts   the   tlioughts;  and   what   is   twice  read   is 

mmonly    better    remembered    tban    wbat   is    tran- 

eribed"."     "Common-placing,"  says  the  illustrious 

Gibbon,  "  b  a  practice  wliicli  I  do  not  strenuously 

recommend.     Tlie  action  of  tbe  pen  will,  doubtless, 

imprint  an  idea  on  tbe  mind,  as  well  as  on  tbe  paper; 

Hit  I  mucti  question    whether   tbe    benefits    of  tliis 

bborious  method  are  adequate  to  tbe  waste  of  them ; 

h^md  I  must  agree  with  Dr.  Johnson,    '  that  what  is 

Ptwice   read  is    commonly   better    remembered   tliaii 

nrhat   is    transcribed  -j-.'  ''     Tbe    author    knows    four 

■'illBtances  of  gentlemen  now  eminent  at  tbe  bar,  wbo 

r  never  kept  a  common-place  book,  or  made  more  tliau 

•  few  occasional  memoranda  of  striking  passages,  in 

tlieir  lives ;  and  who  attribute  the  present  tenacity  of 

Uieir  memory,  in  a  great  measure,  to  llieir  avoidance 

^^of  common-placing.     It  is  by  no  means  the  aulhur's 

^kriah,  however,  to  express  an  unqualitied  disapproba- 

^Hhu>  of  this  system;  it  is  ^i;aii]st  the  abuse  of  it  that 

^^le  would  guard  his  younger  readers ;  against  the  fatal 

facility  with  whicb  they  may  fall  into  habits  destruo 

Uve,  not  to  the  memory  only,  but  ull  the  other  powers 


•  Idler,  No.  74. 
t  Oibb.  MiM.  Work*,  97.   [Ed.  1G14.] 
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of  the  mind.  If  a  comraon-place  book  is  to  be  kept, 
let  it  be  kept  juditnoiisly,  and  be  appropriated  odIjt 
to  the  reception  of  passages  met  with  in  the  course 
of  reading,  which  are  either  rare,  or  very  striking  in 
point  of  argument  or  expression.  Does  the  studeat 
happen  to  stumhte  upon  a  few  sentences  which  in  an 
instant  clear  up  ditHculties  that  have  haunted  him  for 
months — it  may  be  years? — lliey  are  worthy  of  am 
entry  in  his  common-place  book — or  at  least  of  ft 
reference;  and,  if  they  be  altogether  passed  by,  he 
may  not  be  able  to  meet  with  them  again,  however 
great  may  be  Ids  emergency.  How  many  choice 
passages  in  the  judgments  of  a  Hardwicke,  a  Mans- 
tield,  a  Kenyon,  an  Ellen  bo  rough,  an  Eldon,  or  Tenter* 
den,  and  other  distinguished  judges,  have  charmed  him 
for  a  moment,  and  then  been  lost,  for  waut  of  being 
entered  or  referred  to  in  his  common-place  book  I  \ 
The  principal  use  of  a  common-place  book  is,  %»* 
minute  down  the  result  of  any  investigation  of  more 
than  ordinary  difficulty  or  importance — in  which 
authorities  will  be  brought  together  which  are  no- 
where else  collected,  and  which  will  save  the  labour 
of  research  on  some  future  occasion.  In  it  should 
also  be  deposited  select  passages — even  mere  sen- 
tences— containing  felicitous  illustrations  of  importai 
points,  striking  distinctions,  &c.  &c.,  to  be  foui 
either  in  the  arguments  of  counsel,  the  decisions  attd' 
dicta  of  the  judges,  or  observations  of  legal  writers. 
A  common-place  book,  in  short,  should  be  kept  upuu 
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Itbe  principle  of  inserting  io  it  nothing  but  wbat  is 
paportant,  and  cannot  be  easily,  if  at  all,  found  else- 
wLen  wanted.  The  moment  this  principle  is 
t  siglit  of,  a  common-place  book  becomes  not  only 
idelufiive  and  pernicious  substitute  for  the  exercise 
f  memory,  but  an  unwieldy  and  embarrassing  encum- 
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COPYIMQ   PRECEDENTS. 

By  **  copying  precedents"  is  meant,  transcribing 
I  various  forms  of  pleadings  from  the  collections  of  a 
r  tutor  and  others, —adding  to  them,  from  time  to  time, 
the  most  important  of  those  which  occur  hi  actual 
business,  in  order  that  they  may  thus  not  only  afford 
assistance  in  future  emergencies,  but,  in  the  effort  of 
transcription,  familiarise  the  student  with  the  techni- 
calities of  drafting.  This,  also,  is  a  system  which  has 
at  once  very  zealous  friends  and  opponents.    Hear  the 

fppinion  of  a  practical  man  :— 
'  "  The  legal  student  has  at  present,"  says  Mr.  Lee, 
tlie  autlior  of  the  '  Dictionary  of  Practice,'  "  so 
much  to  learn,  that  it  may  seem  a  waste  of  the  period 
dotted  to  him  for  the  purpose  of  necessary  prac- 
tical aequirement  to  employ  that  period  in  copy- 
ing matter  into  a  pre  cedent- book,  which  publications 
of  the  highest  authority  present  already  much  more 
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pcTfectly  to  his  liatKl.  Sir  Edward  Coke,  even  in  lii) 
time,  does  not  seem  to  liave  thought  it  essential  Wa 
student's  advancement  in  the  knowledge  of  the  la* 
that  be  should  copy  precedents.  The  precept  of  that 
great  lawyer,  which  is  to  be  found  towards  the  con- 
chision  of  the  immense  body  of  entries  collected  mi 
published  by  him,  is — '  Evolve  inta  etcmplnria^  \\ 
will  be  observed  that  the  expression  is  not  '  wwrifti',' 
or  any  other  synonyme  of  that  signification  My  own 
conviction  is,  that  every  hour  employed  in  copying 
precedents  elsewhere  existing  in  print,  is  an  liour 
?m(— but  which  might  be  usefully  spent  in  acquiring 
the  principles  on  which  those  precedents  were  origi- 
nally framed ;  but,  tn  copy,  is  the  course  in  a  pleader't 
office — and  lience,  as  I  conceive,  a  radical  defect  IB 
the  system  of  that  part  of  legal  education ;  a  groM 
and  mechanical  system,  strangely  grown  out  of  im 
puted  interest  on  the  one  hand,  and  a  total  want  ol 
any  more  rational  acknowledged  system,  to  which  tlu 
observation  of  the  student  may  be  directed,  on  ibi 
other  *." 

These  censures  are  levelled,  it  will  be  obsen'ed,  a! 
the  practice  of  transcribing  precedents  "  already  e 
iiig  in  print " — one,  however,  which  the  author  cannot 
believe  to  be  prevalent  at  the  present  day.  They 
are,  at  the  same  time,  equally  applicable  to  the  cua* 
torn    which    docs    prevail  of  copying,    by    wholesole^ 


'  PrecedeatE  in  AMUnpsiC.  ^Gee  also  Ritso'i  Intiod.,  pp.  2T,3ftj| 
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muscript  precedents — a  shocking  waste  of  time  and 
iistry.     Some  students  sit  down  to  this  task  with 
the  energy  of  infatuation:   every  thing  else  mu8t 
e  way  to  it :  nothing  seems  to  them  so  desirable, 
advantageous,  so  creditable,  as  to  be  able  to  exhibit, 
at  die  end  of  their   pupilage,  four  or  five  closely- 
copied  quarto  volumes  of  these  "  Precedents" — pre- 
cedents which  are  copied  out  mechanically,  and  the 
Btructure    and    properties   of   which   are,   therefore, 
nearly  altogether  overlooked  !     Nothing  can  be  more 
desirable  than  for  the  student  lo  copy  out  //ood  pre- 
cedents,   judiciously    selected — with   due    reflection 
upon  what  he  is  doing,  and  constant  reference  to  tlie 
rules    and   principles    on    which    they    are    framed ". 
Tiiree  or  four  precedents  a  week,  thus  copied,  will 
be  of  great  seriice  to  the  student ;  not  only  as  tending 
to  fix  in  his  mind  the  rules  of  law,  but  to  assist  him 
construction   of  pleadings   in    the    course  of 
He  cannot  go  to  a  greater  extent  in  copy- 
ig  precedents  tlian  this,  without  uselessly  eucroach- 
ig  on  his  valuable  time,  and  degrading  himself  into 
kind  of  copying  clerk.     Dut  he  "  wants  these  pre* 
lents  for  future  practice."   Then  let  him  hire  a  boy 
"to  copy  them  for  him — asking  his  tutor  to  point  out 
those  which  are  peculiarly  wurthy  of  transcription. 
He  must,  also,  bear  in  mind  that  the  recent  extensive 
itersdons  which  have  been  efTvcted  in  the  system  of 
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pleading,  have  rendered  great  portions  of  tbe  prece- 
dents now  copied  utterly  useless,  and  misleading: 
and  should  uot,  therefore,  think  of  copying  prece- 
dents,  till  he  has  become  tolerably  familiar  with  the 
existing  system  of  drafting.  Why  should  he  not 
aim  at  the  formation  of  declarations  and  pleas  him- 
self, rather  than  be  thus  for  ever  relying  upon  the 
wita  of  others — a  mere  drudge,  and  "  gatherer  of 
other  men's  stuff?  " 


SECTION  XI 11. 
CIVIL   AND    INTERNATIONAL    LAW. 

"  Inasmuch  as  the  laws  of  all  nations  are  doubt 
less  raised  out  of  the  civil  law,  as  all  governments  are 
sprung  out  of  the  ruins  of  the  Roman  Empire,  it 
must  be  owned  that  tlie  principles  of  our  law  are 
borrowed  from  the  civil  law ;  therefore,  in  many 
things,  grounded  upon  the  same  reason."  Such 
are  the  sentiments  of  tlie  great  Lord  Holt  •  |  and 
they  are  sufficient  to  turn  the  student's  attention  to 
the  august  system  of  which  they  are  spoken,  provided 
he  be  desirous  of  acquiring  a  liberal  and  profound 
knowledge  of  the  science  of  bis  profession.  It  is  no^ 
to  be  sure,  practically  speaking,  necessary  for  any  but 
those  who  practise  in  the  ecclesiastical  and  maril 
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lurts*  to  be  tliorouglily  acquainted  with  the  civil 
but  it  would  be  easy  to  point  out  numerous 
instances,  in  the  Reports,  of  the  extent  to  which  its 
principles  are  recognised  in  the  common  law  of 
England.  [See  Twaitfs  v.  Smith,  1  P.  Wms.  10,  267, 
104,405,441,542;  Precedents  Jn  Chancery,  694; 
WallU  V.  Hodsojt,  2  Atkins,  1 18  ;  Hlieeler  v,  BUig' 
ham,  3  Atkins,  364,  S.  C;  1  WUs.  135:  and  Com. 
738;  1  Burr.  1623;  and  1  Vesey,  86.]  Our  own 
common  ma:cim,  for  instance,  that  "  no  man  shall 
take  advantage  of  his  own  wrong" — (Nul  prendra 
benefit  de  son  tort  demesne) — is  simply  a  translation 
of  that  of  Ulpian — "  Nemo  ex  sua  delicto  meliorem 
tuam  conditionem  J'acere  potest" 

Some  of  the  most  eminent  of  our  judges — L.ord 
.nsfield   among    the   number -f — have    lud  great 
ipon  the  necessity  of  acquiring  a  knowledge 
this  branch  of  legal  » 


Id  England,  the  operation  of  the  civil  Inw  ii  confined  to  the 
the  milituy,  and  the  eccleiiuticsl  courts,  u  alia  those  of 
two  uuiteraitiei ;  or  it  is  uied  mereif  in  argnment  to  illuitrate 
doctrine*,  or  deliaeBle  the  priadplea  araatiml  jiulice,  iDdependent 
Df  aU  poiitiTe  institntioui.— HilUr'a  Hist-  View  of  the  Eagliih  | 
OOTernmenI,  toL  ii,  p.  322. 

t  "Sir  Matthew  Hale  set  hiauelf  to  the  itudf  of  the  Ilomui  Law  I 
and  tliough  tie  liked  tlie  wa;  of  JBdicatnre  in  England  bj  juriei 
mDcli  belter  than  that  of  (he  civil  law,  where  ao  niach  wa«  eatnuled 
lo  the  judge,  Jet  he  often  tatd  that  the  true  gronnds  aud  reaioni  of 
law  sere  ao  well  dclirered  in  the  Digat,  that  a  nun  couU  never 
uniiersland  Uw  ai  a  science,  ao  well  aa  by  seeking  it  there  t  and 
tbereforc  be  huuenled  that  it  was  little  studied  in  England."— 
Unroett's  life  of  Hale,  p.  it. 
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"  I  have  not  llie  smallest  scruple  to  assert,"  says 
a  very  learned  writer,  "  tbat  tUe  student  wlio  cou- 
fiues  liimself  to  the  institutiotis  of  hU  own  country, 
witliout  joining  to  them  any  acquaintance  witli  those 
of  imperial  Rome,  will  never  arrive  at  any  conMder- 
able  skill  in  the  grounds  and  theory  of  his  pro- 
fession; though  he  may,  perhaps,  attain  to  a  cettaiu 
practical  and  mechanical  readiness  in  the  forms  and 
practice  of  the  law,  he  will  not  be  able  to  compre- 
hend tliat  enlarged  and  general  idea  of  it,  by  which 
it  is  connected  with  the  great  system  of  universal 
jurisprudence,  by  the  knowledge  of  which  alone  he 
will  be  qualified  to  become  a  master  in  this  art,  and 
be  capable  of  applying  it,  as  an  honourable  means  of 
subsistence  to  himself,  and  credit  to  his  country  •." 
The  celebrated  Leibnitz  has  pronounced  a  very 
striking  panegyric  upon  the  civil  law,  declaring  that 
"  he  knew  nothing  that  approached  so  near  the  method 
and  precision  of  geometry  f," 

"  It  b  admirably  calculated,"  says  Lord  Mansfield, 
"  to  furnish  tlie  minds  of  youth  with  universal  and 
leading  notions  relating  to  natural  and  positive,  to 
written  and  unwritten,  law;  it  instructs  them  in  the 
various  rights  of  persons,  whether  in  a  natural  or 
civil  capacity ;  the  origin  and  rights  of  property ;  the 
grounds  and  reasons  of  testamentary  and  legal  suc- 
cession ;  the  obligations  arising  from  proper  and  im- 
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roper  coRtracte ;  the  several  species  of  civil  injuries 
■d  crimes,  together  with  the  means  of  applying  for 
pd  obtaioing  redress,  and  of  bringing  the  guilty  to 
indigR  punishment.     It  will  be  to  entertain  a  very 
n  and  disparaging  opinion  of  the  venerable  monu- 
peiita  of  ancient  wisdom,  contained  in  the  body  of 
fbe  Roman  taw,  to  regard  the  rules  there  lai<l  down 
for  the  decitiion  of  controverted  points,  whether  of 
a  public  or  private  nature,  as  the  maiims  of  mere 
lawyers.     These  great  masters  of  legislature  were  as 
eminent  for  their  skill  in  moral  as  in  legal  know- 
ledge; and  the  sublimest  notions,  both  iu  philosophy 
and  religion,  are  inculcated  in  their  writings.  Accord- 
ingly we  find  them  frequently  called,  among  their 
other  titles,    '  Jurii  dtvini  H   humaiii  perili ; '  and 
the  very  definition  of  jurisprudence  given  by  Ulpian 
(Dig.  I.,  10),  like  that  of  '  sapientia,'  by  Cicero  (De 
Off.  I,,    c.  +3),    is — '  Divinanim  atque  humanamm 
Lrerum   notitia.'     This  affinity  between  the  study  of 
Kthe  law  and  of  philosophy  has  impressed  a  remark- 
■•bly  scientilic  cast  upon  the  responses  of  the  Roman 
Ettges;  and  a  competent  knowledge  of  their  tenets 
land  principles   is  absolutely   necessary   in   order  to 
understand  with  exactness  and  taste  the  allusions  to 
Rointtn  customs  and  manners  which  abound  in  the 
Latin  classic  authors;  to  which  must  be  added — what 
will  still  more  recommend  the  science  to  the  polite 
scholar — the  purity   of  the   language   in   which   the 
Pandects,   in  particular,   are   composed, — which  ar« 
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held  to  be  so  perfect  and  elegant  in  point  of  stylor 
that  the  Latin  tongue  might  be  retrieved  froi 
were  all  other  Latin  authors  lost." 

"  A  man  of  the  law,"  says  Roger  North,  ' 
not  be  willing  to  stand  mute  to  the  question — 
is  the  difference  between  the  Civil  and  the  CommoK 
Law?  What  is  the  Imperial  Law?  What  i 
Canon,  what  the  Pandects,  Codes,'  &c.  ? — It  is  not  at 
all  needful  to  study  questions  in  these  laws ;  but  the 
rise  and  progress  of  them,  in  gross,  is  but  a  nece!<«ary 
knowledge,  and  bo  far  taking  up  but  little  time,  aitd  I 
had  by  mere  inspecdou  of  some  books,  and  perusiii| 
their  introductions.  It  may  with  ease  ^id  pleasui 
be  interlaced  with  the  common  law  *." 

The  author  need  add  no  observations  of  his  owl 
in  order  to  satisfy  the  student  of  the  importance  awl 
advantage  of  acquiring  at  least  a  general  knowlef 
of  this  great  system  of  jurisprudence.     A  sketch  ( 
the  civil  law — in  Lord  Mansfield's  opinion  "  beautil 
and  spirited" — certainly  one  of  the  most  lumJnoPl 
and  masterly  extant,  will  be  found  in  Gibbon's  Dc-^ 
cline  and  Fall  of  tlie  Roman  Empire,  chapter  xUv. 
See  also  the   1st  vol.  of  Blackstone's  Commentaries, 
passim ;  Dr.  Hallifiix's  "  Analysis  "  and  Dr.  Taylor> 
"  Elements  "  of  the  Civil  Law ;  Mr.  Butler's  "  Hon 
SubsecivsB ; "  and  Reeve's  "  History  of  the  Knglit 
Law,"  passim. 


r 
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International  Law  has  also  Berions  clmms  upon 
Bludent's  attention.  — "  The  law  of  nations,"  says 
Slackstone,'^  io  the  course  of  a  concise  and  compre- 
isive  sketch  of  this  branch  of  jurisprudence,  "  is  a 
of  rules  deducible  by  natural  reason,  and  esta- 
ihed  by  universal  consent,  among  the  civilised  inba- 
mts  of  the  world ;  in  order  to  decide  all  disputes, 
regulate  all  ceremonies  and  civilities,  and  to  ensure 
observance  of  justice  and  g'ood  faith  in  that  inter- 
rse  which  must  frequently  occur  between  two  or 
more  iodependent  states,  and  the  individuals  belong- 
ing to  each.  This  general  law  is  founded  on  the 
principle — that  diilerent  nations  ought,  in  time  of 
peace,  to  do  one  another  all  the  good  they  can  ;  and, 
in  time  of  war,  as  little  harm  as  possible,  without 
injury  to  tlieir  own  real  interests.  And  as  none  of 
tliese  states  will  allow  a  superiurity  in  the  other, 
therefore  neither  can  dictate  or  prescribe  the  rules  of 
this  law  to  the  rest ;  but  such  rules  must  uecessarily 
result  from  those  principles  of  natural  justice,  in 
which  all  the  learned  of  every  nation  agree;  or  they 
depend  upon  mutual  compacts  or  treaties  between  the 
respective  communities ;  in  the  construction  of  which 
tfaere  is  also  no  judge  to  resort  to,  but  the  law  of 
V&ture  and  reason,  being  the  only  one  in  which  ail 
the  contracting  parties  are  equally  conversant,  and  to 
which  tliey  are  equally  subject  *." 

■  1  Bis.  Com.  KG,  67.    See,  hUo,  the  imtructiTe  jddgmfnl  of  Sir 

I  WilUun  Scott  (aoo  Lord  Stoxell),  inlhe  eoie  of  tht  Mp  Fhil  Ogn, 
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Sis  James  Madcintosfa's 
of  the  Law  of  Nature  an 
reader  a  very  elegant  an^ 
the  subject,  and  of  the  res] 
tensions  of  the  leading  wri 
Grotius,  Wolf,  Vattel,  Hei 
Vattel,  the  abridger  of  Wi 
edited,  with  considerable  < 
Chitty,  and  will  certainly 
to  the  student's  Ubrary. 
copious,  will  serve  to  sho 
nexion  between  the  inters 
mon  law ; — and  the  whole 
him  correct  and  enlarged 
important  departments  of  j 


SECTIO 
AGE    OF    BEING    CAL 

Certain  writers  have  v 
pardcular  ages  which  are  i 
be  called  to  the  bar  • :  tl 
opinion,  that  the  only  cons 
mine  thb  very  important 


I   Robs.  Rep.  115  1— and  the  lali 

edition  of  Vatlel,  pp.  liii,  Ivi  (1),  ' 

variaos  lutlioritieB  on  the  subject. 

*  See  IUitbb;'ii  Le 
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attainments,  and  tlie  probabilities  he  may  bave  of 
Kcuriiig  permanent  employment.  Let  any  one  go 
Bto  any  of  the  courts,  and  after  casting  Itis  eye  over 
i  fearful  throng  of  the  unemployed — the  "  great 
s" — ^judge  of  the  extent  to  which  such  consi- 
r4eratious  have  been  disregarded,  and  the  unfortunate 
L  result.  He  sees  some  three  or  four  hundred  young 
I  men,  all  of  whom  went  to  the  bar  filled  with  eager 
[  )iopes  of  success,  yet  who  never  are,  and  probably 
Jiever  will  be,  employed  to  tlie  amount  of  twenty 
tounds  a  year!  How  many  of  these  might  have 
lecured  to  themselves  a  respectable  business,  had 
ley  been  contented  to  "bide  their  time^  under 
the  bar, — acquiring,  either  aa  students,  sound  learn* 
ing,  or,  as  practising  pleaders,  employment,  expe- 
rience, and  connexion  !  In  the  present  fierce  compe- 
tition for  business,  when  almost  every  attorney  has 
either  a  son,  other  relative,  or  a  friend  at  the  bar, 

I  what  madness  is  it  for  young  men,  nut  so  favoured — 
possessing,  neither,  the  requisite  ability— to  rush 
lllto  court  the  munienl  they  are  legally  qualified  to 
l^pear  there  !  How  absurd  to  complain  of  tbe  want 
taf  employment !  How  dreary  the  prospect  before 
tbem  I — Supposing,  even,  that  some  lucky  accident 
should  bring  such  a  man  business — should  give  him 
an  opportunity  of  showing  himself,  and  so  of  securing 
l,further  employment—but  that  he  proves  utterly  un- 
iqual  to  the  "  occashn  gudden" — and  consequently 
uthibils  u  lamentable  specimen  of  incompeteuce  !  Ui» 
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fete  is  Bealed. — '  But  by  going-  early  to  tLe  bar.  a  man 
"  gains  standing."  '  Granted — that  at  length  he  ii 
entitled  to  lead  every  man  in  court ;  but  what  if  ht 
is  never  called  upon  to  do  so  !  If  a  man  is  powesseil 
of  an  independent  fortune,  and  chooses  to  be  aJl«i 
early  to  tlie  bar.  and  frequent  the  courts,  and  go  the 
circuits,  for  the  purpose  of  learning  his  profession, 
and  is  not  anxious  for  immediate  employment — »"ell 
and  good:  but  for  those  otherwise  situated— wbo 
expect  early  to  gain  a  livelihood  by  their  professional 
esertions — and  yet  are  destitute  both  of  counexiou 
and  learning,  is  short-«igbted  indeed.  It  should  be 
remembered  that  it  is  a  very  expensive  thing  to  be 
called  to  the  bar.  Think,  for  instance,  of  the  cost  of 
going  circuit ! — Whereas,  if  a  man  of  limited  means 
would  but  content  himself  with  chamber  practice  for  a 
few  years,  he  might  live  at  very  little  cost,  perfect 
himself  in  professional  knowledge,  obtain,  probably, 
a  pupil  or  two,  together  with  business,  and  be  fol- 
lowed at  length  by  bis  clients,  to  the  bar.  What  if 
he  should  by  that  time  have  reached  his  twenty- 
eighth,  thirtieth,  or  even  thirty-second  year  ]  He 
will  soon  outstrip  those  who  are  in  mere  'standing' 
twenty  years  his  seniors.  This  is  the  course  that  hai 
been  taken  by  very  many  who  are  now  among  the 
most  distinguished  and  successful  members  of  the 
legal  profession :  the  otiier — a  premature  cail — is  one 
which  the  author  has  heard  very  many  bitterly  regret 
having  adopted.     Maniti  meliora  sequamur  ! 
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CHAPTER    XIII. 


HINTS  ON  THE  EDUCATION  OF  ATTORNEYS  AND 

SOLICITORS. 


Very  variousy  honourable,  arduous,  and  respon- 
sible, are  the  duties  of  an  attorney  and  solicitor*. 
Generally  speaking,  he  is  required  to  possess  a  com- 
petent practical  acquaintance  with  every  department 
of  the  profession ;  to  advise  a  client  on  the  most 
important  and  embarrassing  occasions— often  at  a 
moment^s  notice ;  to  decide  and  act  in  very  difficult 


*  There  is  occasionallj  exhibited,  by  junior  pracdtionerBy  ao 
unaccountable  preference  for  the  appellation  of  '  solicitor*  over 
that  of  '  attorney ' — as  if  the  one  implied  a  higher  degree  of  respec- 
tability than  the  other.  *'  It  is  a  vnlgar  error/'  says  Mr.  Chitty, 
"  that  the  term  solicitor  is  more  hononrable  than,  or  superior  to, 
that  of  attorney.  Lord  Tenterden  repeatedly  animadverted  npon 
the  absurdity  of  nsing  the  former  term,  or  name,  when  applied  to 
any  one  condncting  an  actioHf  or  other  proceedings  in  courts  of 
laip.  There  is  no  distinction  in  the  degree  of  respectability,  any 
more  than  there  is  between  barristers  practising  in  one  court  or  the 
other."— 2  Gen.  Prac.  p.  2  (c),  2nd  ed. 
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and  delicate  matters,  before  lie  lias  an  opportunity 
eitlier  of  referring  to  liis  books,  or  consulting  counsel. 
These  observations  apply  with  peculiar  force  to  Uie 
eowitry  attornfy.  In  his  private  professional  capacity, 
and  as  agent,  steivard,  uuder-aberiff,  &c.  &c.  &c,, 
he  is  perpetually  called  upon  to  advise  his  cLienta— 
often  very  distinguished  persons,  who  entrust  hidi 
with  the  entire  management  of  tlieir  estates,  and  c 
their  affairs  generally— to  advise  tliem^  and  act  Mmxelf, 
where  an  error  would  be  attended  with  most  serious 
consequences,— proving  injurious  alike  to  his  client's  — 
interests  und  his  own  repuUition.  Then,  again,  be  II 
called  upon  to  fill  certain  public  offices— as  coronel 
clerk  to  a  magistrate,  clerk  of  the  peace,  town-clerk, 
&c.  &c,,  the  duties  of  which  are  frequently  very 
arduous,  requiring  much  judgment  and  legal  know- 
ledge, as  well  us  the  power  of  applyiiiy  that  knowledge  J 
promptly  and  accurately.  Those,  again,  who  prao-  I 
tise  in  great  towns,  and  iu  the  metropolis,  thoug] 
certiunly  more  within  the  reach  of  counsel's  assistant 
in  their  emergencies,  are  called  upon,  nevertheless,  I 
exercise  constant  vigilance  and  industry,  if  they  « 
to  advance  any  pretensions  to  tlie  character  of  ablfli^ 
and  conscientious  men.  The  great  variety  of  object 
to  which  their  attention  has  to  be  directed,  in  raj^ 
succession, — the  complicated  nature  of  the  comm^ 
cial  transactions  which  are  entrusted  to  their  i 
and  tlie  difficulties  attending  the  intricate  practiix  a 
the  courts,  all  these  are  suiEcient  to  show  that  pro 
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IH^ssional  eminence  is  to  be  gained  in  this  department, 
as  in  the  others,  only  by  well-directed  energy 
1  application.  No  abilities,  however — no  acquire- 
Knta  or  accomplishments  can  supply  tlie  place  of 
rict  INTEGRITY.  Innumerable  are  tbe  opportunities 
■rhich  an  attorney  has,  if  so  minded,  of  playing  the 
e  with  impunity.  Nothing  is  concealed  from  him  ; 
s  clients'  fortunes — and  often  their  characters — are 
Iftced  completely  within  his  controul.  The  very 
Mure  of  his  employment,  in  short,  is  such  as  to 
trrouiid  him  with  facilities  for  committing  fraud; 
1  there  have  been  only  lately  some  very  grievous 
OStances  of  persons  who  have  yielded,  in  an  evil 
hour,  to  temptation; — inflicting  ruin  upon  those  who 
reposed  in  them  the  most  generous  and  implicit  con- 
fidence; who,  breaking  tlieir  sacred  obligations  alike 
to  the  living  and  the  dying,  have  nithlessly  robbed 
even  the  widow  and  the  ftt.'herless  of  their  all  upon 
earth !  There  have  been  such  cases :  but  one  can 
ask  with  glorious  confidence,  '  what  are  the^  amon^ 
M>  many'  that  stand — 


I^t  him  who  is  destined  to  fill  this  hononrable  and 
responsible  station  in  society'  be  taught  to  reflect  early 
■  upon  the  incalculable  danger  of  permitting  even  the 
^ghtest  deviations  from  npright  and  conscientious 
induct — of  suffering  himself  for  a  moment — even  on 
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tbe  most  trivial  occasions — to  lose  sight 
and  HoNoun. — 

"  Ever  by  these  briglil  Btara 


Let  him   cherish  liberal  and 


spurn 


those  of 


envy 


nerous  feelings,  and'l 
and  sordid  self-interest.  Against  I 
these  he  must  be  constantly  on  his  guard — for  he  is 
about  to  adopt  a  profession  that  is  pecuHiu-ly  cal- 
culated to  foster  tliem.  Entering  the  profession  wttb 
these  views  of  feelings,  let  him  beware  of  counter^ 
acting  tliem  by  an  improper  choice  of  companions, 
and  by  indulging  those  habits  and  frequenting  those 
scenes  of  irregularity  and  dissipation,  for  which  hiv 
profession  unfortunately  affords  him,  if  so  disposi 
but  too  many  opportunities.  It  b  possible  for 
youth  of  the  best  feelings  and  education,  and  of 
highest  reapecfability,  to  fall  among  a  "  bad  set" 
the  very  first  fortnight  of  his  articles,  which  may  lead: 
him  tatally  astray, — distracting  his  attention  Ironi  the 
real  business  of  his  profession,  and  engendering  tastes 
and  liabits  utterly  inconsistent  with  the  duties  he  has 
taken  upon  himself,  and  the  station  he  hopes  here- 
after to  occupy.  To  resort  even  to  no  higher  consi- 
deration— the  attorney's  clerk  should  be  most  ansioiu 
to  preserve — to  cultivate,  not  only  the  feelings,  but 
the  manners  of  a  gentleman ;  for  tbe  course  of  his 
profession  will  bring  him,  probably,  into  perpetual 
contact  with  clients,  of  both  sexes,  to  whom  coane- 
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and  grossness  of  manners  will  be  intoierable — 
'hose  estimation  these  bad  qualities  will  outweigh 
lis  good  ones.  It  is  not  desired  that  he  should 
into  sickly  dandyism  and  affectation — which  is 
other  extreme— but  that  he  should  preserve  that 
lest,  manly,  sober,  and  thoughtful  conduct  and 
lortment  whicli  should  ever  characterise  the  mem- 
of  a  grave  and  confideDtial  profession.  Let  him 
perpetually  on  his  guard  against  contracting  that 
odious  priggishncss — that  vulgar  flippancy  and  self- 
sufliciency  which  characterise  many  of  the  inferior 
members  of  his  professioit,  and  which  justly  excite 
tbe  disgust  of  all  right-minded  persons.  He  should 
never  suffer  himself  to  descend  from  that  superior 
station  in  society  in  which  bis  connexions,  educa- 
tion, and  profession  entitle  him  to  move.  He  must 
ever  bear  in  mind  that  many  of  his  clients  may  be 
persons  of  distinction  and  refinement — and  will 
reasonably  require,  in  some  measuTe,  corresponding 
qualities  in  their  legal  adviser.  Verbum  tat. — So 
much  for  morals  and  manners. 

The  age  at  which  a  youth  should  be  articled,  is 
l^nerally  said  to  be  his  sLxtccnth  year:  but  the 
author  has  always  been  of  opinion  that  this  is  too 
early ;  that  if  parents  would  continue  to  their  sons,, 
for  at  katt  a  year  longer,  the  advantages  of  a  supe- 
rior education,  carefidly  shaping  and  incliiuiig  it 
towards  the  studies  on  which  they  are  so  soon  to 
«Bter — it  would  be  attended  with  the  happiest  conse- 
lences.     The  character  would  become  even  in  that 
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brief  iiiterviil,  not  a  little  sobered  and  invigorated : 
and  the  mind,  accustomed  to  serious  exercise  upon 
preparatory  and  somewhat  similar  pursuits,  would 
e^ly  settle  into  the  modes  and  habits  of  the  profes- 
sion. If  a  parent  has  determined  long  beforehand, 
as  is  often  the  case,  upon  educating  his  son  as  an 
attorney  and  solicitor,  he  should  be  very  careful  to 
secure  to  him  the  incalculable  advantages  of  a  suii- 
atantial  education.  In  addition  to  other  ordinary 
acquirements,  tliat  of  the  Latin — and,  perhaps,  the 
French — language,  and  arithmetic — especially  with 
reference  to  merchants'  accounts  and  book-kcepingjh 
are  of  very  great  importance  to  the  future  legal! 
tyro.  Euclid's  elements  will  also  be  found  useful  in 
habituating  him  to  the  close  and  patient  exercbe  of 
his  reasoning  faculties.  Blackstone's  Commentaries 
should  be  early  laid  before  him,  in  order  that  he 
may  gradually  familiarise  himself  with,  at  least,  the 
great  outlines  of  our  legal  system;  and  his  teachers 
should  be  instructed  to  enforce  the  regular  perusal  of 
some  of  the  more  easy  and  popular  portions  of  it,  and 
examine  him  iu  them  from  week  to  week.  It  is, 
indeed,  surprising  that  a  work  so  celebrated  as  this 
for  its  pure  and  beautiful  language,  lucid  arrange- 
jnent,  and  universally  interesting  and  important 
toptcB,  should  not  have  been  long  ago  adopted 
a  school-book, — at  least  for  the  senior  classes 
scholars  ; — especially  when  it  is  recollected  how  con- 
siderable a  proportion  of  youths  are  destined  for  tbe 
various  departments  of  the  legal  profession.     Would 
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uot  be  highly  advantageous  for  parents  in  suck 
to  propose  prizes  to  their  sons  for  superior  pro- 
^ncy  ia  Blackatone's  Commentaries? 
It  is  needless  here  to  enter  into  any  detail  as  to 
proper  mode  of  studying  the  law— as  it  is  believed 
;  many  of  the  previous  portions  of  the  work  are  as 
licable  to  those  who  are  educuting  for  attorneys 
solicitors,  as  to  those  who  are  preparing  for  the 
If  taw  is  to  be  studied  at  all,  it  must  be  studied 
ply  and  perseveringly — and  the  author  knows  of  no 
method  than  that  which  he  has  already  endea- 
red to  explain.  A  few  brief  practical  suggestions 
therefore  all  tliat  will  be  here  added  on  this  subject. 
a  youth  be  desirous  of  passing  through  the 
iod  of  his  clerkship  with  pleasure  and  advantage 
himself  and  his  tutor,  let  him  bct/iti  well,  by 
bestowing  great  attention  upon  all  that  goes  on  in 
the  office,  however  small  and  apparently  unimportant. 
Let  liim  learn  early  how  to  go  about  business  calmly, 
thoroughly,  and  methodically;  doing  aoth'ing  without 
inquiriruj  and  refiecCintf  upon  the  reasons  of  it.  If  he 
|Aiive  the  good  fortune  to  be  articled  to  a  kind  and 
Intelligent  master,  nothing  will  give  the  latter  so 
mucli  satisfaction  aa  to  see  his  clerk  manifest  such  au 
inquiring  spirit.  He  will  readily  refer  him  to  the 
books  of  practice,  and  give  bim  all  (he  vivA  voce 
information  tiiat  is  requisite.  If  he  will  go  on  thus 
but  for  six  months,  he  will  soon  find  tliat  ho  haa 
entered  an  interesting  profession,  and  be  conscious  of 
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making  a  rapid  progress   in   it.     He  must  not  1 
roluctant  to  do  tbe  common  drudgery,  as  it  is  called*'^ 
of    the    office.      There    are    some    sublime    yonng 
gentlemen  who  cannot  bear  the  idea  of  "  tramping  " 
Hay  after  day  to  the  courts,  public  offices,  judges' and 
counsels'  chambers,  &c.  &c.,  or  of  copying  out  and 
engrossing  drafts  of  bonds,  agreements,  leases,  &c. ; 
which  is  exactly  the  reason  wliy  they  turn  out  sucbv 
sublime  dunces.     More  information  as  to  the  practin 
course  of  business  is  to  be  learnt  from  a  day  or  tv 
in  serving  notices,  process,  &c.,  signing  judgment,  ol> 
taining  and  opposing  the  various  rules,  orders,  sm 
mouses,  &c.,  making  up  issues,  attending  the  mastei^^ 
gelring  instruments  executed  and  stamped,  &c.&c.  &c., 
than  is  to  be  obtained  in  many  months  by  the  most 
careful  perusal  of  books  of  practice.     Let  the  young 
clerk  have  his  wits  about  him,  wherever  he  is ;  what- 
ever he  is  doing,  let  him  never  fiurrr/,  in  however 
great  hasfc  he  may  be;    let  him   not  do   anything 
superiiciuUy,  in  a  slovenly  inattentive  manner.     Bad 
habits  of  this— indeed  of  any  kind — are  easily  formed, 
though  not  easily  got  rid  of;  their  tendency  is  to 
increase  and  multiply,  and  tliey  very  soon  incapacitate 
him  who  has  contracted  them  for  the  proper  trans- 
action  of  any  kind  of  business.     Then  it  is,  tndeedtJ 
that  an  attorney's  office  becomes  odious,  and  that  i 
relief  from  its  monotony  is  sought  in  the  theatre,  t 
tavern,  the  parhs,  and  parties! 

The  pupil  should  make  constant  efforts  to  acqui 
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ly  a  knowledge  of  the  structure  and  uses  of  the 
inary  instruments  upon  which  he  is  employed— as 
mda,  leases,  assignments)  mortgages,  Stc,  making;  a 
ant  of  reading  every  evening  some  practical  work 
ion  the  subjects  that  have  chiefly  occupied  bisatten- 
1  during  the  day.     Take  a  common  money  bond, 
instance :  nothing  ran  be  shorter  and  simpler  in 
than   this  instrument,  and  yet  a    vast  deal  of 
'esting  and  important  information  concerning  it 
be  accjuired  by  an  industrious  pupil  in  a  very  short 
tiDte.     Has  he  any  idea  of  the  origin  of  the  penalti/  of 
a  bond?     Is  he  aware  that  it  was  originally  contrived 
"  to  evade  the  absurdity  of  those  monkish  constitu- 
tions which  prohibited  taking  interest  for  money  *  ?" 
What  will  be  the  consequence  of  a  party's  taking 
a  bond,  with  reference  to  other  previous  securities? 
Will  it  abridge  or  extend  his  former  rights  ?     What 
effect  will  the  death  or  bankruptcy  of  either  party 
have  upon  it?     What  are  the  general  advantages  of 
taking  a  bond  ?  &c.  &c.  &c.     Information  on  these 
jird  similar  questions  can  always  be  easily  obtained 
the  pupil ;  and  when  obtained  will  very  much  en- 
ince  the  interest  of  businesa,  and  the  facility  with 
ich  he  can  despatch  it.     The  practice  of  the  Courts 
uld  also  constantly  command  a  prominent  share  of 
attention  ;  he  should  endeavour  to  acquaint  him- 
F  with  the  reason  of  the  various  rules  upon  wlilcb 
is  perpetually  acting,  or  lie  will  never  become  a 
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really  skilful  and  enlightened  practitioner*.  This  J 
19,  at  the  present  time — when  practice  is  io  such  i 
unsettled  state— an  observation  that  should  never  Iw  I 
lost  sight  of  by  the  pupil,  in  order  that  he  may  be  I 
able  from  time  to  time  fully  to  comprehend  the  I 
ffrounds  for  the  alterations  that  are  taking  place>  attdl 
the  precise  effects  of  themf. 

If  it  be  settled  before-hand  whether  the  yonng^fl 
attorney  is  to  practise  in  town  or  in  the  country,  titat  I 
should   be   a  leading  consideration   in   determining  i 
to  what  branch  of  legal  studies  he  should  devote  his 
chief  attention.     If,  for  instance,  he  intend  to  settle 
in  London  he  must  bend  his  best  energies  to  the 
acquisition  of  the  practice  of  the  various  courts  of 
common   law,  equity,  and   bankruptcy,   and  to  tlie 
leading  branches  of  commercial  law.     If  he  intend  to 
practise  out  of  London,  he  should  be  guided  by  the 
circumstance  of  his  residing  in  one  of  the  great  manu- 
facturing towns,  or  in  the  country,  properly  so  called.  • 
In  the  former  instance,  he  will  direct  his  chief  atten-l 
tion  to  learning  the  laws  regulating  manufactures  anil  I 
commerce, — patents,  machinery,  bills,  notes,  bonk-  I 
ruptcy,  and  insolvency;  in  the  latter,  to  what  may  I 
perhaps  be  termed  agricultural  law, — that  of  real  pro-  I 
perty,  copyholds,  landlord  and  tenant,  farming  leases,  I 


,  81  (n.) 

I  snmmsry  of  the  prenent  law  of  a 
and  will  be  found  *D  czrst  I 


t  A  very  n»eftil  little  elemenlni 
practice  hu  JUIC   made  its  ■ppcBmuixi    nuu   ->u    uc   muna  ui  uc 

lent  clerk'*  Jlrtt  took.     It  a  entitled  "  An  Elementary  View  of  I 
ProcMdlngi  io  u  Action  at  Law,"  b;  J.  W.  Smith,  K^.  pp.  174. 
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Istresses,  notices  to  quit,  &c.  &c.,  and  to  justice-of- 
jhe-peace  and  criminal  law  generally.  Here  also  it 
I  of  special  importance  that  tlic  practitioner  should 
e  well  acquainted  with  the  law  of  vnils,  executors. 
,  called  on  »s  he  often  is  to  frame  the  former  and 
radvise  the  latter  on  the  spur  of  the  moment,  before 
I  he  can  himself  obtain  assistance  from  town  or  elsU' 
where.  In  fact,  one  of  this  last  class  of  practitioners 
is  thrown  more  upon  his  own  resources  than  the  other 
two  put  together;  and  it  is  therefore  incumbent  upou 
Iiim  to  devote  his  best  energies  during  his  clerkship 
to  the  acquisition  of  a  thorough  knowledge  of  his 
profession.  When  he  comes  to  London  to  spend 
half  a  year  witli  his  master's  agent,  or  with  a  con- 
veyancer, he  should  pay  almost  undivided  attenlion 
to  real  property  law.  This  will  be  a  most  important 
period  of  his  life,  and  very  much  of  his  future  happi- 
ness aud  success  will  depend  upon  the  manner  in 
which  he  employs  it.  Always  considering  how  short 
is  his  time,  and  how  much  to  be  done  in  it,  he  must 
avoid  forming  a  numerous  acquaintance,  and  squan- 
dering away  his  days  or  nights  in  visiting  scenes  of 
amusemenL  If  he  be  not  wise  in  time,  in  tliis  respect, 
he  will  assuredly  find  out  his  folly,  and  bitterly  regret 
it  hereafter. 

"  Bytes  on  Bills  of  Exchange,"  mentioned  in  a 
■  former  page,  is  the  best  book  extant  for  those  to  whom 
ksn  early  knowledge  of  that  very  important  and  intri- 
LfBte  subject  is  necessary.  The  clerk  should  keep  it 
ti  his  desk,  and  refer  to  it  in  all  the  little  exi- 
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gencies  of  business.  He  may  Uius  often  be  able  to 
discover  a  decisioa  tliat  renders  it  unnecessary  to 
draw  up  a  case  for  tlie  pleader  or  barrister,  and  gains 
him  signal  credit  in  the  eyes  of  his  master.  Mr.  Stur- 
geon's "  Practice  of  tiie  Bankruptcy  Court,"  should  also 
be  purchased  by  the  student.  It  is  the  briefest,  clearest, 
most  accurate,  and  conveuieutly-arruuged  practical 
hook  fur  a  solicitor  that  is  extant  upon  the  subject. 
"  Smith's  Compendium  of  Commercial  Law,"  of  which, 
too,  mention  has  been  already  made,  will  also  prove 
a  valuable  acquisition  to  the  attorney's  clerk.  Per- 
haps the  best  book  on  general  law  that  can  be  placed 
in  his  hands — nest  to  some  recent  edition  of  Black- 
stone — is  Mr.  Cliitty's  "General  Practice,"  a  work 
which  he  should  make  a  point  of  looking  into  every 
evening.  Professor  Woodesuu's  "  Lectures"  aU( 
which  a  new  edition  has  been  just  published,  in  three. 
neat  volumes,  and  at  a  reasonable  price — are  admi* 
rably  adapted  for  the  purpose  of  consecutive  reading; 
The  young  reader  is,  however,  referred  to  the  previous 
portions  of  this  work  for  a  particular  account  of  most.j 
of  the  books  which  he  may  purchase  and  study  advun* 
tageously*.  He  should  by  ail  means,  during  some— . 
perhaps  the  hitter — period  of  his  clerkship,  attend  s 
course  of  lectures,  and  attend  it  regtdarty  and  thought- 
fully. He  must  not  be  too  ansious  about  taking' 
copious  notes ;  his  main  object  should  be  to  follow  the 
lecturer  closely  in  hU  mind,  and  note  down  only 


I 


•  See  i\ta  the  liat  of  booVa  recommended,  pail,  pp.  189 — 196. 
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memoranda,  to  aid  Ms  recollection  on  returning 

me;  when  he  should  make  a  point  of  writing  out 
'hat  lie  Las  lieard,  but  not  too  fully,  and  consulting 
\thorities  cited. 

He  is  also  earnestly  recommended  to  lose  no  oppor- 
rtunity  of  studying  carefully  the  opinions  and  drafts  of 
pleaders,  conveyancers,  and  barristers;  and,  where  diey 
are  of  more  than  usual  interest  or  importance,  of  copying 
them  out :  he  cannot  hit  upon  any  readier  method  tbaii 
this  of  improving  himself  in  legal  knowledge. 

Whenever  he  has  occasion  to  go  to  the  Courts  he 
should  atteud  to  what  is  going  on,  and  make  a  note 
of  anything  that  strikes  him  as  new,  or  of  importance. 
It  is  a^tonbhing  how  much  vahiable  information  he 
may  collect  in  this  way,  and  how  advantageous  such 
efforts  will  prove  to  his  mind. 

The  clerk  must  also,  equally  with  the  student  for 
tbe  bar,  lose  no  opportunity  of  acquiring  polite  and 
general  knowledge — -unless  he  mean  to  settle  down 
into  a  mere  drudge.  Perhaps  he  cannot  do  better 
that)  adopt  the  course  of  general  readlug  poiuted  out 
in  a  previous  part  of  the  work. 

It  would  be  well,  also,  for  the  clerk  to  bear  in 
mind  the  necessity  of  acquiring  a  good  xh/lc  of  coiri- 
positiun,  for  which  purpose  he  should  familiarise 
himself  with  the  writings  of  the  best  English  authors, 
and  frequently  exercise  himself  in  original  composi- 
on.     He  should  constantly  aim  at  the  attainment  of 

plain,  nervous,  perspicuous  style;  which,  addeil  to 

metliodical  arrangement  of  his  thoughts,  wilt  enublc 
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him  to  acquit  himself  creditably  in  correspondence, 
and  drawing  up  cases  and  briefs — matters  wbicli  soon 
evidence,  even  to  jion-professional  persons,  whether 
their  author  is  a  man  of  general  ability — a  competent 
member  of  a  liberal  and  learned  .prof esuon.  The 
author  has  frequently  seen  briefs,  both  in  Chancery 
and  common  law  causes,  drawn  up  in  a  most  lucid 
and  masterly  style, — calculated  to  leave  counsel  little 
else  to  do  than  present  them  to  the  Court. 

A  clerkship  tlius  well  spent  will  entitle  the  yonng 
lawyer  to  look  for  early  success  in  his  profession. 
If,  instead  of  entering  into  business  on  his  own  ac- 
count, he  should  prefer  engaging  with  an  attorney  for 
a  while,  as  managing  clerk,  his  abilities  and  good 
conduct  will  speedily  attract  the  notice  of  his  em- 
ployers, and  induce  them  not  only  to  give  bim  a 
handsome  salary,  but  possibly  to  take  him  into  part- 
nership on  very  advantageous  terms.  If,  on  the 
other  hand,  he  enter  into  business  on  his  own  account, 
he  will  discbarge  all  the  duties  of  it  with  comfort  to 
himself  and  advantage  to  his  clients — who  will  not 
fail  to  give  him  substantial  evidence  of  their  increas- 
ing confidence  in  his  skill  and  integrity. 

What,  on  the  contrary,  is  to  become  of  the  idle, 
ignorant,  and  dissolute  attorney's  clerk?  Who  will 
employ  him,  either  as  master  or  client?  His  expensive 
education  has  been  utterly  thrown  away  upon  him; 
and  he  rapidly  sinks  from  the  sphere  of  respectable 
society,  amid  tlie  grief  and  indignation  of  his  friends, 
into  roguery  and  ruin. 


I 
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HINTS  TO  YOUNG  ATTORNEYS  AND  SOLICITORS  FOR 

LAYING  IN  A  LAW  LIBRARY. 

The  formation  of  a  law  library  is  rather  a  formidable 
task  to  the  young  practitioner,  on  account  of  its  ex- 
pense, and  the  diflBculty  of  selection.  This  is  chiefly 
the  case  with  those  who  are  setting  out  as  attorneys 
and  solicitors ;  to  whom,  therefore,  it  is  thought  that 
the  few  following  suggestions  will  not  prove  VLnae- 
ceptable. 

The  very  great  changes  which  have  been  effected 
in  the  law  within  the  last  year  or  two,  have  made  sad 
havoc  with  law-books.  They  have  rendered  large  and 
expensive  editions  of  some  of  the  best  standard  works 
almost  useless.  The  purchaser  must,  therefore,  with 
reference  to  all  text-books  and  digests,  be  now  more 
particular  than  ever  about  ordering  none  but  the  very 
latest  editions.  Every  one  must,  at  least,  for  the 
present,  look  chiefly,  if  not  altogether,  to  the  Reports, 
for  an  accurate  and  authoritative  statement  of  the  law. 

Y  3 
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These  remarks,  though  partially  applicable  to  works  I 
upon  conveyancing  and  chancery,  are  made  prioci-l 
pally  with  reference  to  the  common  law. 

It  19  conceived,  then,  that  an  attorney  or  solicitor 
should,  on  commencing  business,  purchase  the  follow- 
ing works,  or  such  of  them  as  experienced  friendi 
may  point  out  to  him  : — 


Arckbold's  Pbacticb,  with  the  Forms.  In  all,  3  toIb^ 
13mo,  Snd  edition.  1835.  By  Mr.  T.  Caixrii 
Ante,  326-7.    ,'  '  -' 

Tidd's  Practice  ia,  in  its  present  form,  too  cumbrous 
and  difficult  of  access.  It  will  be  both  troublesome  and 
dangerous  for  the  young  practitioner  to  bare  to  pick  his 
Hay,  in  the  emergencies  of  busiaess,  through  three  or 
four  svppUmenU,  When  a  new  edition  of  this  truly 
admirable  work  shall  umke  its  appearance,  no  lawyei'gi 
library  should  be  long  without  it. 

Grant's  Practice  of  the  Courts  op  Chani 
vols.  12nio,  ard  edition.     1833.  ;  -'  ./  '  /'- 

Bacon's  Abriogment.  •vols.  8vo.  Very  ably  edil*^ 
by  Mr.  Dodd,  and  puUisbed  iu  1832. 

This  is  the  favourite  with  the  conveyancers,  i 
Comyn's  Digest  with  the  coinnion  lawyers.  Both  e 
them  are  very  valuable  and  authoritative  works, 
new  edition  of  the  lalter  has  been  for  some  time 
announced  as  in  prepararioo.  It  is  to  be  hoped  that  it 
will  be  carefully  executed.  A  new  edition,  the  fourth 
of  that  admirable  work,  Cruisb's  Digest  of  the  Law 
of  Real    Property,  in  7  rob.  8ro,  has  just  been  pid>- 
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lished,  and,  it  need  hardly  be  said,  will  prove  eminently 
useful,  especially  to  the  country  practitioner. 
Coke  upon  Littleton.     2  vols,  royal  870.     By  Har- 

f 

grave  and  Butler.     19th  Edition.     1832.  -  '^ 
Chitty's  [E.]    Equity  Index.     In  2  vols,  royal  8vo. 
A  tiboad  edition  of  this  elaborate  and  useful  work 
is  announced  to  be  forthcoming. 
Harrison's  Digest.     3  vols.  8vo,  2nd  edition.    1835. 
This  edition  comprises  all  the  alterations  in  the 
law  that  have  been  effected  down  to  the  period  of  its 
publication,  stated  with  great  care  and  perspicuity. 
Antey  865  (n). 
Evans'  Statutes.     8  vols.  8vo,  3rd  edition.     1829. 

These  are  continued  down  to  the  10th  Geo.  IV., 

and  with  themshould  be  purchased  the  octavo  edition 

of  the  statutes  from   that  year,   published  annually. 

Mr.  Chitty  (sen.)  has  abo  published  a  very  valuable 

"  Collection  of  SUUxUes  of  Practical    Utility^  with 

notes,*'  in  2  vols,  royal  8vo,  1829.      Either  of  these 

two  works  may  be  purchased  by  the  young  practitioner, 

with  great  advantage,  in  lieu  of  the  unwieldy  and  very 

expensive  Statutes  at  large. 

Phillips,  Starkie,  Roscoe  on   Evidence.     A   new 

edition  (being  the  eighth)  of  the  first  of  these  important 

works,  is  announced  to  be  in  the  press ;  and  a  second 

edition  of  Starkie,  and  a  third  of  Roscoe,  were  published 

in  1833.      Perhaps  the  first  of  these    works  is  best 

calculated  for  the  young  attorney. 

Suoden's  Vendors  and   Purchasers.     2  vols,  royal 

8vo,  9th  edition.     1834. 
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SuoDBN  ON  Powers.   1  vol. royal fivoiMh  edition.   ISS^^ 

Woodfall's  Landlord  and  Tenant.   Bf  Hadrison. 
1  Tol.  royut  8vo,  2nd  edition.     1834. 

This  will  be  fouod  a  most  useful  book,  containing  a  I 
copious  and  well-arranged  statement  of  ibis  very  exten* 
Give  branch  of  law.     It  will  be  invaluable  to  the  country  I 
practitioner. 

Eden,    Deacon,    Archbold    (by   Flather),    on   ths 
Bankrupt  Law. 

The  first  of  these  is  in  1  vol.  royal  8to,  3rd  edition^  J 
1632;  the  second,  a  most  able  work,  in  2  vols.  Svo,  1 
1827;  the  third  is  in  I  thick  vol.  12mo,  1834,  and  I 
comprising  the  latest  changes  in  the  bankruptcy  prac-  I 
tice.  All  of  ibem  are  excellent  works  ;  but  the  lall«r  1 
is,  upon  the  whole,  preferable  for  the  practitioner,  on 
account  of  itg  late  date.  Mr.  Sturgeon,  also,  has  pub- 
lished a  very  useful,  brief,  and  accurate  work,  on  the  , 
Law  and  Practice  of  Bankruptcy. 

J,    Chitty,   sen.,    J.    Chitty,    joNt     Baylet,    an 
lloscoB,  ON  Bills  of  Exchange. 

ThejSrrf  of  these,  in  1  vol.  royal  8vo,  8th  editioi 
1833,  will  be   found  incomparably  the  most  useful  for  I 
the  practitioner. 

Williams  on  the  Law  of    Esecutobs    and  Admi^I 
nistrators,    2  vols.  8to.     1833.     See  ante,  p.  364.1 

Collyebon  Partnership.       1  vol.  9vo.     1032. 
anle,  pp.  355-6. 

Ram  on  Assets,  &c.     I  vol.  ftvo.     1832. 

A  most  carefully    written   and   practically   nseful  i 
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Btthewood*s  Precedents  in  Conveyancing.  Bj. 
Jarman.  **  Selected  from  the  best  modern  MS.  col- 
lections and  draughts  of  actual  practice,  with  general 
common  forms  and  rariations,  adapted  to  all  the  circnm- 
stances  usually  occurring,  forming  a  system  of  convey- 
ancing, with  dissertations  and  practical  notes.*'  In  10 
Tols.  8  TO. 

This  is  a  yery  formidable  and  expensive,  but  inya- 
luable  work,  either  for  the  town  or  country  practitioner. 
If  ever  book  was  calculated  to  mak6  erery  attorney  **  his 
own  conveyancer,"  and  he  chooses  to  undertake  the 
responsibility,  it  is  this. 

Burn's  Justice  of  the  Peace. 

A  new  edition  of  this  valuable  work  is  now  in 
preparation,  and  may  be  very  shortly  expected  to  make 
its  appearance. 

Dwarri8*8  Treatise  on  Statutes,  containing  a 
Summary  of  the  Practice  of  Parliament,  and 
the  ancient  and  modem  mode  of  passing  Bills  of  every 
kind ;  with  an  Appendix  of  Precedents,  Forms,  Rules, 
and  Orders.     I  vol.  8vo.     1830. 

A  very  useful  book  to  those  who  are  employed  in 
parliamentary  business. 

Wordsworth's  Law  and  Practice  of  Elections, 
as  altered  by  the  Reform  Act,  including  the  Law  and 
Practice  relating  to  Election  Petitions.  1  vol.Svo.  1834. 
This  is  a  very  complete,  accurate,  and  well-arranged 
book.  A  third  edition  of  Mr.  Rogers'  able  Treatise 
on  the  same  subject  has  also  been  just  published  in 
1  vol.  12mo.     1834. 


i94.      HINTS  TO  VOOKG  ATTORNEYS  AND  SOLICITORS 

Smith's  Compendii/m  of  Commercial  Law.     I  vol. 

Sto.  1834. 

For  an  ftccount  of  this  work,  see  anle,  pp.  349^51.1 
Chitty's  General    Practice    of    the    Law.     Seef 

ante,  pp.  366-7. 

The  above  works  •  may  be  purcliased  for  about  fifty  I 
pounds,  and  will  form  the  basis  of  an  excellent  library.  I 
But  the  Repo  rts  ! — That  is  a  fearful  matter.     It  v 
coat  GO/.  1 4s.  for  a  set,  in  boards,  of  the  King's  Benchfl 
Reports,  from  1785;  an<l40i.  for  those  of  the  Common^ 
Pleas;  to  say  nothing  of  the  Exchequer,  Nisi  Prius, 
Chancery,  and  Bankruptcy  Reports !    And  then  these 
Reporls  must  be  kept  up — a  yearly  burthen  I     Unless, 
therefore,  the  young  practitioner  can  devote,  in  thaJ 
first  instance,  ISO^  or  200/.  to  the  purchase  of  his  law] 
library,  he  must  be  content  for  a  while,  as  well  he  " 
may,  with  the  very  able  digests  of  the  Common  Law 
and  Equity  Reports  by  Messrs.  Harrison  and  Chitty; 
and  if  any  case  should  require  particular  examination, 
he  can  never  be  at  a  loss  for  the  loan  of  a  volume  or 
number  of  the  Reports.     The  other  older  Reports, 
such  as  Levinz,  Croke,  Burrows,  Salkeld,  Strange* 
Cowper,  Coke,  Wilson,  Raymond,  &c.,  he  may  often 
meet  with  at  a  reasonable  price.     There  b,  however, 
one  new  series  of  Reports,  which  it  is  very  desirable, 
in  the  present  state  of  practice,  that  he  should  take  in— 


*  It  will  be  of  cDurBc  aaderitoqd,  in  esjing  Ibis,  that  onlf  o 
•Bork  on  fht  laoK  lutjeel,  u  meuit  to  be  included  in  the  ■ 
eitinuite. 
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Mr.  Dowling's  Practice  Reports.  They  are  published 
Very  soon  after  each  term,  aiid  consequently  enable 
the  practitioner  to  become  acquainted  with  each  de- 
tnsion,  almost  as  soon  as  made. 

The  increasing  voluminousneas  and  expensivenegs 
pf  the  Reports  are  a  source  of  constant  and  vehement 
lOomptaint.  The  author  is  not,  however,  among  those 
irho  murmur  at  the  bulk  of  the  modern  Reports,  except 
in  some  few  instances;  considering  of  how  very  great 
importance  it  is  that  those  cases  which  are  to  be  our 
^ides  for  future  emergencies,  should  be  as  perfect 
and  88  ampU  as  possible.  Who  is  not  delighted  at 
tiiscovering  in  tlie  Reports  a  full  statement  of  the 
pleadings  and  evidence  of  a  case  which  thereby  affords 
liim  a  clew  to  find  his  way  out  of  the  perplexities  of 
the  one  he  is  considering ; — which  is  so  decisive, 
both  in  point  of  reasoning  and  decision,  as  to  satisfy 

the  most  captious  and  bigoted  ?  How  much  litigation 
might  have  been  sjiared,  had  the  grounds  of  particular 
decisions  been  more  distinctly  stated !— It  is  true  that 
there  is  a  fearful  disparity  in  point  of  size  between 
Strange,  or  Douglas,  or  Cowper,  and  Barnewell  and 

Uderson,  Cresswell,  Adolphus,  Bingham,  and  their 
coulemporariea— between  Peere  Williamsaod  Vesey, 
juu. ;  but  it  should,  at  the  same  time,  be  remembered, 
that  the  transactions  which  now  lead  to  litigation,  espe- 
cially those  of  a  commercial  kind,  are  themselves  of  a 
very  complicated,  novel,  and  difficult  character,  and 
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not  susceptible  of  the  compression  of  former  time*.  1 

It  fihouM  also  be  borne  in  mind  that  the  Reports  tf  I 

the  present   day  are   published,  not     as  heretofore,  \ 

often  after  a  very  considerable  interval,  during  wlii^J 

important    particulare    were    forgotten, — but    almo 

immediately  after   each    term,    nliile     the 

recollection  of  facta  and  arguments  is  fresh,  and  t 

law  is  in  an  extremely  unsettled  state.     The  cm 

petition  existing  between  ihe  reporters  is  doubttea^ 

also  a  reason  why  each  inserts  more  than  be  odierwil 

would,  for  fear  of  being  accused  of  meagjeness  a 

imperfection.     No  one  can  read  our  current  Report 

without  ackn  out  edging  the  very  great  learning  si 

ability    with    which    they    are     prepared.       Wa 

I  they  thrice  as  numerous  as  they  are,  a  good  Digt 

I  vould  always  enable  one  readily  to  find  what  on 

1  wanted;    and  if  we   tremble  for  our  successors,  i 

I  contemplating    the    prodigious    accumulations  of 

I  few  years — say  twenty  or  thirty — with  which   the 

I  will   be    overwhelmed,  we  may  be  relieved  by  U 

L  wsurance  that  a  whole  series  of  Reports,  if  of  incoi 

1  Tenient  bulk,  may, — having  assbtcd  in  establishiil 

'  the  law  on  such  a  sure  and  so!id  basis  as  will  excliU 

the  necessity  for  such  copious   Reports  as  are  no 

te^juisitc,  while  new  principles  are  in  a  process  of  n 

development,—  be  easily  and  advantageously  abridge 

perhaps  by  authority,  and  so  brought  into  a  reasonab) 

compass. 


497 


CHAPTER  XV. 


BfETHOD  OP  ENTERING  AN  INN  OP  COURT,  AND 

KEEPING  TERMS. 

The  following  brief  and  accurate  account  of  the 
present  method  of  entering  the  four  inns  of  court 
— the  Inner  and  Middle  Temple,  Lincoln's-Inn,  and 
Gray'*8  Jnn — has  been  abstracted  from  the  Sixth  Re. 
port  of  the  Common  Law  Commissioners,  delivered  the 
ISth  March,  1834.  It  is  expected  that  considerable 
alterations  will  be  effected  in  the  economy  of  these 
innSy  in  consequence  of  the  recommendations  of  the 
oommisrioners,  the  chief  of  which  will  be  here  noticed 
in  the  form  of  notes.  Such  other  information  will  be 
added  to  the  existing  practice,  as  the  author  has  been 
able  to  collect ;  and  it  may  be  stated  that  the  under- 
treasurers  of  the  respective  inns  are  always  ready  to 
afford  fiill  information  on  these  points, 

••  With  respect  to  the  regulations  and  practice 
now  in  force  in  the  different  inns  of  court,  relative 
to  the  subjects  referred  to  us  under  the  present 
inquiry,  we  find  them  to  be  as  follows : — 
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>   THG    ADMISSION    OF   STUDENTS*. 


The  following  rules  appear  to  have  been  adopts 
by  all  the  four  societies : — 

Before  any  person  can  be  admitted  a  member,  ] 
must  furnish  a  statement  in  writing,  describing  1 

•  The  foUowiBg  iatcrestiag  obsBiT 
power  of  the  iani  of  Court  to  call 
the  iotroductury  part  of  the  Report : — 

-'  The  four  iona  of  court,— [he  Inner  Temple,  the  Middle  Temple. 
Lincoln's  Inn,  and  Gray's  Idq.  aeierally  eajof  the  pririlrge  of  «m- 
forring  the  ranV  of  barrister  at  lav. — a  rank  which  con«tililtel  id 
indispensable  qualificatioii  for  practice  in  the  superior  conrtt. 

"No other  means  of  obtuning  that  rank  eiisi,  bat  th»t  of  heeom' 
log  iaroUed  »  a  student  in  one  or  oUier  of  these  inns,  and  afterwardi 
■pplfittg  to  its  principal  officers  (or  benchers)  for  a  coll  to  the  bar. 

"  The  origin  of  thii  privilege  of  the  inna  uf  conrt  appears  lo  be 
inTDlved  in  considerable  obsciirity. 

"  It  was  obserred  b;  Lord  Mansheld,  \a  the  cose  of  The  IS»g  t. 
Gray's  Inn.  Dong.  354,  that  the  original  Institution  of  the  iniu  «( 
court  nowhere  precisely  appears  ;  but  it  is  certain  that  they  are  not 
eorporatioDB,  and  ban  no  charter  from  the  crown.  The;  are  volun- 
tarj  societies,  which,  for  ages,  bave  Eubmttted  to  government  snalo- 
goos  to  that  of  other  seminaries  of  learning  :  but  all  the  power  tbej 
have  CDDceming  the  admission  to  the  bar  is  delegated  to  them  fron 
the  judges  ;  and  in  every  instance  their  conduct  ia  aabject  U 
control  as  visitors. 

"  in  support  of  these  positions,  a  TBiiety  of  passages  a 
from  Dugdalc's   Origintt  Juridicalit,  which   clearly  show  lint,  I 
former  times,  the  judges  and  the  benchers  made  regnlalioiu  to  be 
observed  by  the  inns  of  court,  not  only  resjiecting  the  adtaitdOD  to^ 
the  bar,  bat  genersUj  regarding  the  conduct  of  the  metaben  of  ik^^ 
inn,  and  the  admission  of  sludentl. 

"  Many  instances  will  be  found  la  the  appendix  of  such  ordei  ■*  ■ 
sometitnea  made  by  advice  of  the  privy  council  and  judges,  bu.«J 
■ometiinet  by  the  judge*  only,  and  lometimea  by  the  bcacben,  by 
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age,  residence,  and  condition  in  life,  and  comprising 
a  certificate  of  his  respectability  and  fitness  to  be 
admitted,  wbicli  must  be  signed  by  tlie  party,  and  a 
bencher  of  the  society,  or  two  barristers  *.    No  person 

advice  and  directiaii  of  ibe  juJgea,  and  proceeding  from  the  lung'i 
■oggcBtion. 

"  There  doee  not  appear  to  be  bd  insUnee  in  modem  times  in  irhich 
ihe  judge!  have  interfered  with  the  internal  regulationa  of  the  dif- 
ferent societies,  though  there  are  aeveral  in  nhich  thej  have  acted 
aA  Tiiitors,  upon  appeals  to  them  Irom  the  decisions  of  the  benchers 
respecting  colli  to  the  bar. 

"  In  the  late  case  of  Mr.  Wooler,  reported  as  the  ease  of  TTie  Kljig 
1.  Iht  Btnchen  of  Lincoln's  liia.*B.  &  C,  855,  It  was  held,  Chat  tbe 
jadget  had  no  power,  as  visilors,  to  interfere  with  the  regalations  of 
the  inns  of  court  respecting  the  admlition  of  stadenti ;  and  also  that 
the  Coort  of  King's  Bench  coold  not,  in  such  case,  interfere  by 
aaiulanu.  It  was  observed  by  Mr.  Justice  Littledale.  '  that  the 
Court  was  called  upon  to  control  Ihe  society  in  the  adtnisiion  of 
Ifaeir  memhera  ;  bnt  that,  as  far  aa  the  admissian  of  members  ii 
concerned,  thoae  are  Tolnnlary  societies,  not  sahmitting  to  any 
IfOTemment.  Tbej  may  in  Ibcir  discretion  admit  or  nul,  as  they 
ploaie ;  and  the  Conrl  of  King's  Bench  has  no  power  to  compel 
them  to  admit  any  indiridual.'  He  added,  that  '  the  interference 
at  the  judges  at  the  instance  of  those  members  of  Ihe  societies  whom 
llie  benchers  had  refused  to  call  to  the:  bar,  was  perfectly  right: 
becaof  e  ■  member  who  had  been  Buffered  to  incur  expense  with  a 
view  to  being  called  to  the  bar.  thereby  acquiri>s  an  inchoate  right 
to  be  called  i  and  if  the  benchers  refuse  to  call  him,  Ihcy  ought  to 
■align  ■  feuoD  for  so  doing  ;  and  if  there  be  no  reason,  or  on  inauf- 
ficient  one,  then  the  member  who  baa  acquired  such  an  inchoat* 
ri^t  ia  entitled  to  bare  that  right  perfected.'  " 

■  This  rule,  the  commissioneri  are  of  opinion,  "  operatea  leith 
coosldenible  hardship ; "  and  they  suggest  in  lieu  of  it,  that,  as  a 
young  uuui.  however  respectable,  may  be  unacijUBinted  with  any 
mrinliert  of  the  profession,  it  shall  be  sufficient  for  him  to  produce 
the  eertiSrale  of  "  two  graduated  members  of  any  of  the  Uniier- 
^ritiM,  or  of  two  respectable  housekeepers." 
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is  admitted  without  tbe  approbation  of  a  bencher,  1 
of  the  benchers  in  council  assembled. 

The  applicant  must,  before  he  can  enter  into  coidl 
mons  •,  (and,  in  some  societies,  on  admission,)  sign  a 
bond  with  surety  conditioned  to  pay  the  dues.  Every 
person  applying  to  be  admitted  a  member  of  any  of 
the  inns  must  sign  a  declaration  that  he  is  desirous  of 
being  admitted  for  the  purpose  of  being  called  to  the 
bar;  and  it  is  required  by  all  the  societies  that  lie 
shall  not,  without  the  special  permis.<iion  of  the  sodety, 
take  out  any  certificate  as  a  special  pleader,  convey- 
ancer, &c.,  under   14  Geo.  Ill,  c.  98t;  and  such 


•  '■  We  coneeiTe,"  ssy  the  commiflaionera,  "  thit  th»t  pari  of 
the  present  sjstem  of  all  the  locietiei  bj  nhicli  student*,  in  what- 
ever part  of  the  kisgdoiD  they  may  be  resident,  are  required  to  dine 
in  the  common  hall  a  few  daya  in  the  courae  of  ererj  term,  ia 
founded  on  juit  viewa.  and  attended  with  beneliciil  effects.  Amon^l 
these  may  be  noticed,  that  of  its  making  known  tbe  person  of  the 
atudent,  and  eiposing  bim,  if  hia  character  be  disreputable,  to  moK 
easy  detection  by  the  aociely  before  the  period  of  hi*  application  tc 
be  oiled  toJ:he  bar.  It  alao  giie»  an  opportunity  of  attending  Uu 
(X>nrts,  and  of  associatiDg  with  atudents  and  other  membera  of  tLt 
profeasion." 

t  Thia  rejpilaCioD  is  disapproved  of  by  the  commiaaionen  :— 
'■  With  respect  to  the  regulation  which  relalea  to  practinng  aa 
tpteial  pleailcri  or  convryancert.  and  the  necessity  for  obtaiiiing,  fin 
that  purpose,  the  permiasion  of  the  societies,  it  appean  ta  nata  be 
objecCionalile.  Its  apparent  object  is  to  prevent  UBedocBtod  tod 
incompetent  peraona  from  practiaing  in  those  capscitiea;  bat  iti 
elfect  is  to  make  all  persons,  howerer  well  qnatified,  bold  thdr  pro- 
fession of  special  pleader  or  conTeyancer,  by  tlie  precaKooi  lennre  of 
the  pleasure  of  the  benchers,  and  to  vest  in  those  genlleioeD  a 
discretion   eery  liable  to  abase.     To    subject   special    pleaJera,    in 
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• 

pennisaion  is  not  granted  until  the  applicant  has  kept 
such  commons  as  are  necessary  to  qualify  him  to  be 
oalled  to  the  bar,  and  it  is  given  for  one  year  only 
at  a  time. 

Besides  these  regulations,  we  are  informed,  that,  at 
the  Inner  Temple  and  at  Gray's  Inn,  no  person  is 
admissible  while  engaged  in  trade.  It  has  also  been 
a  rule  at  the  Inner  Temple,  since  the  year  1829,  that 
no  person  shall  be  admitted  without  a  previous  exa- 
mination (by  a  barrister  appointed  by  the  bench  for 
that  purpose)  in  classical  attainments,  and  the  general 
subjects  of  a  liberal  education.  Such  examination  is 
to  include  the  Greek  and  Latin  languages,  or  one  of 
them,  and  such  subjects  of  history  and  general  lite« 
rature  as  the  examiners  may  think  suited  to  the  age 
of  the  applicant 

II. — AS   TO   THE    CALL   TO   THE   BAR. 

The  following  regulations  appear  to  be  in  fotce  in 
all  the  societies : — No  person  in  priest's  or  deacon's 
orders  can  be  called  to  the  bar ; — no  person  can  be 
called  to  the  bar  while  he  is  on  the  roll  of  attorneys, 
solicitors,  or  proctors; — before  a  person  can  be  called 
to  the  bar  he  must  keep  commons  for  three  years, 

Mrticnlar,  to  a  regulation  so  arbitrary,  is  to  expose  to  incoiiTeiiieiice 
and  dlBadyantage,  a  body  of  persons  whose  prosperity  is  of  great 
importance  to  the  general  interests  of  the  profession,  and  to  the 
science  of  the  law  itself.** 


dl^luj. 
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that  is,  twelve  terms,  by  dining  in  the  hall  at  least 
three  times  in  each  term.  He  must  have  been  a 
member  of  the  inn  for  five  years  *,  unless  he  has  taken 
the  degree  of  Master  of  Arts  or  Bachelor  of  Law  at 
the  Universities  of  Oxford,  Cambridge,  or  Dublin,  or 
(at  Lincoln's  Inn)  is  a  member  of  the  Faculty  of  Advo- 
cates in  Scotland,  in  which  case  he  may  be  called 
after  he  has  been  a  member  of  the  inn  for  tlire^ 
years ;  but  this  excepdon  does  not  extend  to  hoDon)H 
degrees.  M 

A  student,  previously  to  his  keeping  any  of  the 
terms  requisite  for  his  call,  must  deposit  with  the 
treasurer  of  tlie  society  100/.,  to  be  returned,  without 
interest,  on  his  being  called  to  the  bar ;  or,  in  case  of 
death,  to  his  personal  representatives :  but  this  rule 
docB  not  apply  to  any  person  who  shall  produce  a 
certificate  of  his  having  kept  two  years'  terms  in  any 
of  the  Universities  of  Oxford,  Cambridge,  or  Dublin, 
or  (at  Lincoln's  Inn)  of  his  being  a  member  of  the 
Faculty  of  Advocates  in  Scotland  f-  No  person,  can  be 
called  to  the  bar  until  he  is  twenty-one  years  of  age. 
The  call  to  tlie  bar  is  by  an  act  of  the  benchers  in 
council  or  parliament,  &c.  assembled.     The  name  and 


*  After  EnBtcr  term  next,  however,  (1835)  ppnoni  n^  be  called 
to  Llie  bar,  st  all  the  Inna  of  Coiui.  if  they  bivchad  their  nunei  upon 
llie  books  far  Ikree  years,  and  kept  twelve  tenus,  provided  tbej  u« 
lirenl^-fhrfe  years  of  age. 

t  After  Michaelmas  term  next  (IS35,)  thin  deposit  moat  be  maiie 
bjr  att  applicants  for  admission,  itithoul  distinction. 
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description  of  every  candidate  for  being  called  to  the 
bar  must  be  hung  up  in  the  hall  for  a  fortnight  before 
he  is  to  be  called.  Any  person  applying  to  be  called 
to  the  bar  must  make  application  to  a  master  of  the 
bench  to  move  for  the  same :  and  the  list  of  applicants 
to  be  called  to  the  bar  at  any  society  is  always  trans- 
mitted, before  the  call  takes  place,  to  the  other 
societies.  At  the  Inner  Temple,  Middle  Temple,  and 
Lincoln's  Inn,  no  attorney,  solicitor,  or  proctor  can 
be  admitted  to  commons  for  the  purpose  of  being 
called  to  the  bar,  until  his  name  shall  have  been  struck 
off  the  roll. 

In  Lincoln's  Inn,  a  person  wishing  to  be  called  to 
the  bar  must  read  his  exercises  at  the  bar-table,  and 
the  barristers  at  that  table  have  a  power  of  rejection, 
subject  to  an  appeal  to  the  benchers  *.  If  not  rejected 
by  the  bar-table,  it  is  still  necessary  that  he  should 
be  approved  by  the  bench.  At  Lincoln's  Inn  it  is  a 
rule,  that  no  person  in  trade  is  permitted  to  do  exer- 
cises to  enable  him  to  be  called  to  the  bar;  and  there 
is  the  same  prohibition  as  to  any  person  who  has 
been  in  the  situation  of  clerk  to  a  barrister,  convey- 


*  This  is  strongly,  and  with  reason,  disapproved  of  by  the  com- 
missioners. **  The  candidate  is  thus  made  liable  to  the  danger  of 
rejection  by  either  of  the  two  bodies  exercising  a  veto  in  succession ; 
a  strictness  for  which  we  see  no  sufficient  reason,  and  which  is  not 
practised  by  any  other  of  the  law  societies.**  They  recommend, 
therefore,  that  the  power  of  admission  or  rejection  should  in  future 
be  vested  *'  in  the  benchers  only,  to  the  exclusion  of  the  bar- 
Uble.*' 
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ancer,  special  pleader,  or  chancery  draftsman,  and  li 
done  the  offices  and  received  tLe  perquisites  of  eud 
clerk. 


in, AS  TO    THE    CASE    OF    REJECTION    LFt 

PLICATION    TO     BE    ADMITTED    STUDE 
BE    CALLED    TO   THE    BAR. 

The  general  state  of  practice,  in  all  the  Bocietifl 
appears  to  be   as  follows :— If  a  person   be  refuser 
admission,  as  a  student,  by  any  of  the  societies,  Le 
has  no  means,  eitber  hy  appeal  to  the  judges  orotlier- 
wise,  of  bringing  under  revision  the  propriety  of  t 
rejection,  and  a  certificate  of  the  rejection  is  t 
mitted  to  all  the  other  societies  •- 

W'iiere  any  of  the  societies  refuse  to  call  a  person 
to  the  bar  the  benchers  will  Iiear  him  personally,  or 
by  counsel,  and  allow  him  to  give  evidence  to  rebtij 
the  charges  made  against  him;   and,  if  be  be  ( 


of  tkS 
)  traaS 

erson 
y,  or 
rebu^ 


*  The  commiasiouers  expresi  their  diaapprobation  of  the  abaolut* 
■nd  irreBponsible  power  nt  present  possessed  by  the  henchcrs,  bdiI 
recommeDil  that  "  either  b;  Act  orPsrliBinent  or  bj  uuthurit;  of  hit 
Majeitjr  in  Cauacil,  the  society  be  enjoined  to  Mow,  and  the  jad^e 
to  receive,  an  appeal  from  any  act  of  the  bencbere  of  any  inn  at 
noiirt  rejecting  an  application  for  admaiinti  into  their  lodetj' ;" — 
and  that  vhere  sach  an  application  ia  rejected,  whether  it  relates  la 
ailmiuion  as  a  student,  or  to  die  call  to  the  bar,  the  party  applying 
ihali  have  notice  in  writing  of  the  cauie  of  objection,  may  defend 
himaelf,  either  periODally  or  by  coiuuel,  and  produce  etidenee  i  aa,l 
that  a  fiiU  report  of  the  procEcdiogs  ahall,  in  caw  of  an  apiWBl,  be 
laid  before  the  j  udges. 
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satisfied  with  their  decision,  he  may  appeal  to  the 
judges.  On  such  appeal,  the  benchers  send  to  tlie 
judges  a  certificate,  stating  the  reasons  of  their  refusal 
to  call  sucli  persons  to  the  bar. 

It  may,  however,  be  right  to  remark,  that  we  are 
not  informed  of  any  positive  rule  or  order  rcgulaling 
the  n)o<le  of  proceeding  in  cases  of  appeal;  and  it 
iletierves  particular  notice,  that  there  is  not  any  specific 
regulntion  to  insure  a  full  and  correct  report  of  the 
evidence,  as  taken  before  the  benchers,  for  the  infor- 
mation of  the  judges  *."' 

The  mode  of  applying  for  admission  into  any  of  the 
inns  of  court  is  very  simple.  You  goto  the  Treasurer's 
Office,  state  that  you  intend  to  become  a  member, 
anil  all  necessary  information  will  be  instantly  afforded. 

The  entrance  expenses  are  as  follow : — 

£    t.  d. 

At  the  Ini."  Temple        .         ,  .     37     0     flf  I 

Middle  TfBiiile    .  .     30    4     8 

LiDcoln'i  Inn        .  .     31    13     0 

K  Gnj'9  laa  ...     3-2    5    l> 

W  The  great  bulk  of  each  of  the  above  sums  is  for 
•tamps  (i.  e.  25/.  for  admission,  and  M.  I5s.  {  for  a 
bond). 

The  expenses  of  a  call  to  the  bar  are  also  very 
heavy  on  account  of  the  stamp,  which  is  50^.     The 
ailditional  charges  amount  to  between  20/.  and  30/. 
Every  student  may,  if  he  choose,  dine  in  the  hall 

■  See  the  Siith  Report  of  th«  Cammon  Law  CDmmiasioDen. 
-f-  Ttus  Bum   iacludes  71.   \7t.   for  the  expeiues  of  entrj  into 
( V<inmoiis.  &G. 

I  Al  Graj'c  Inn,  W,  oolf. 
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every  day  during  term,  where  he  will  fiud,  espedilij 
in  the  loner  Templcj  very  comfortable  and  snbiUi)- 
tial  dinners  *.  A  bottle  of  port  is  allowed  to  eati 
mess  of  four.  His  commons'  bill,  if  he  dine  Uie  vlwli 
of  each  term — and  he  can  dine  nowhere  els«,  bydi« 
way,  80  cheaply  and  bo  well — will  be  about  10/.  m 
12/.  annually.  He  need  not,  however,  incur  toon 
expense  than  5/.  or  Ql.  a  year. 

Those  who  intend  to  be  called  to  the  Irish  barmml 
keep  nine  terms  in  the  King's  Inns  in  Dahlin,  wd 
eight  terms  in  one  of  the  Inns  of  Court  in  London. 
The  sum  required  on  admission  to  the  former  is  W- 
Terms  may  be  kept  in  London  and  Dublin  alta- 
iiately,  or  otherwise,  as  the  student  may  find  it  con- 
venient. If  a  gentleman  who  enters  any  of  the  bin 
of  court  as  a  student  for  the  Irish  bar  subsequently 
resolves  to  be  called  to  the  bar  in  England,  he  ni8T 
petition  the  benchers,  setting  forth  the  circumslaoce^ 
of  the  case,  who  will  allow  him — provided  he  be  a 
fit  person — the  advantage  of  standing  he  may  ha^P 
acquired  as  an  Irish  student :  and  if  he  produces  a 
certificate  of  having  kept  two  years'  terms  at  aiiyof 
the  privileged  universities,  he  will  be  allowed  ihf 
advantage  of  them;  othem-ise  he  must  keep  tweire 
terras,  after  having  made  a  deposit  of  100/.,  as  required 
of  English  students,  before  he  can  be  called  to  the 
English  barf. 

*  Tbe  studeots  dine  in  black  gowni,  which  are  provided  Id  At  HilL 
t  Law  SturJvBt'a  Guide,  pp.  1D7— 110, 
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Gray's  Inn  is  frequently  selected  by  Irish  students, 
on  account  of  its  greater  facility  of  admission,  and 
convenience  of  keeping  terms.  It  is  also  considerably 
less  expensive  tban  the  other  inns  *. 


CONCLUSION. 


Thus,  at  length,  has  the  author  brought  his  humble 
labours  to  a  close ;  thus  has  he  endeavoured  to  hold  up,  as 
it  were,  a  little  torch,  to  light  the  adventurer  through  the 
dusky  porch  of  the  law ;  and  he  wishes,  in  parting  with  him, 
to  adopt  the  quaint  but  hearty  and  affectionate  expressions 
with  which  our  great  Lord  Coke  closes  his  commentary 
upon  Littleton : — 

'*  And  for  a  farewell  to  our  jurisprudent,  I  wish  unto  him 
the  gladsome  light  of  jurisprudence,  the  lovelinesse  of  tem- 
perance, the  stabilitie  of  fortitude,  and  the  sollditie  of 
justice  I " 


*  There  are  eight  minor  inns,  or  "  inns  of  chancery/*  which  are 
appendages  to  the  inns  of  court :  Clement's,  Clifford's,  and  Lyon's 
Inns  belong  to  the  Inner  Temple;  Fumivars  and  Thavies'  Inns  to 
Lincoln's  Inn  ;  New  Inn  to  the  Middle  Temple  ;  and  Barnard's 
mnd  Staple  Inns  to  Gray's  Inn.  These  minor  inns  afford  very 
eheap  and  convenient  residences  to  students,  if  unable  or  indisposed 
to  take  the  more  expensive  chambers  of  the  superior  inns  of  court. 
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SPECIMEN  OF  SCRIBLERUS'S  REPORTS  ♦. 

STRADLING  versus  STILEa 

Le  report  del  case  argue  en  le  commen  banke  devant  touts 
lea  JTistices  de  le  mesme  banke,  en  le  quart.  An.  du 
raygne  de  roy  Jaqties,  entre  Matthew  Stradlingy  plant. 
&  Peter  Stiles,  def.  en  im  action  propter  certos  equos 
coloratos,  AngUcSy  pgttlf  j^OtStSt  post,  per  le  dit  Maithew 
yers  le  dit  Peter. 

Le  recitel  O  HJ  John  Swale,  of  Swale-Hall  in  Swale- 
del  Case.     O     Dale  fagt    bg    *e    WbtX    Swale,    fct 

mate  ^  last  923(11  and  ^^Testamtnt :  in  \xibi^, 
among  otj^et  SSegtusts  foas  tj^te,  vti^.  Out  of  the  kind 

loTe  and  respect  that  I  bear  unto  my  much  honoured  and 
good  friend  Mr.  Matthew  Stradling,  gent.  I  do  bequeath 
unto  the  said  Matthew  Stradling,  all  my  black  and  white 

hortet.  "^It  'SPestatot  Jab  %ix  blacft  Jorses,  %ix  tofite 
IMses^  antir  six  pged  j^orses. 

Sge  Bebate  tbetefore  foaSt  astbetbn 

Le  point  Or  nO  tge  Sadr  Matthew  StradUng  sbOttlb  gabe 

tbe  sadr  pged  borses  bg  bfttut  of  ^t  saitr 
38t<tit£St. 

*  See  ante^  page  442. 


ftlO 


Pour  le  pi. 


Atkins  apprentice  poUT  If   pi,    tnOP    SCmbIt 

"  que  le  pi.  rtcobtra. 
^nO  Grst  of  nil  it  scnncif)  expcbt'cnl  to  consign 

tofiat    (3    tift  nature  of  Iiorses.  nnll  alSO  tobat  IS    ll)t 

nature  of  colours ;  atilT  SO  iftf  argumfiit  toill  tonst^ 
qurntis  tiib(tst  itstlt  in  a  (Inofolb  toaii,  ttint  is  to  saij, 

Ijj  formal    part,    anlj    aubslniitial   pari.      Horaea   HXt    I&t 

Bubstantial  pan,  or  tting  bcqucat&tl)  :    black    and  whil« 

tftf  formal  Or  itsft^iibc  p.iri. 

Horse,  in  a  p!)!?Sitfll  Stnse,  Sotft  import  a  certain 
I  quadrupede  or  four-fi>oted  animal,  which,  hy  the  apt  and 
I  regular  disposition  of  certain  proper  and  convenient  parts,  is 

adapted,  fitted  and  constituted  for  the  nae  und  need  of  man. 

Yta  so  ncttssars  anS  ron^jucfbt  toas  ifeis  animal 
contcibiO  to  bt  to  i^c  btjjoof  of  tl)c  coininonttical,  ttat 
suntrni  anli  ttbcrs  acts  of  parliamrnt  itabt  from  ri'tn 

to  l(mt  faftn  mnJjE  in  favour  of  horses. 

1st.  Edw.  VI.  iWaftis  ifit  itansponing  of  hor 
of  1^  fefngliotn  no  I»s  a  ptnalt^  i&an  tt)r  forttfttq 

of  40/. 

2nd  and  3rd  Edward  VI.    ^OIllS    ftom    horse-stei 

t&t  btntfii  of  ttiEfr  tittgn. 

And  the  statutes  of  the  '27ih  and  32nd  of  Hen.  VU 

tonbtscrnti  so  far  as  to  lalic  can  of  ijjrtT  btr^  brmij 
^()tse  our  tuisc  ancestors  pnittcnilij  forrsrctng, 
ttrn  couia  not  better  tafif  care  of  ifietr  olon  postrrft|| 
liian  bti  also  tabfnt;  care  of  (Aai  of  tljeir  horses. 


► 


^nb  of  so  girat  cstttin  art  horses  in  t^c  t^t  of 

tommon   lato,   Hiat   toltm  a  Knight  of  the  Bath 

mtni'ittit  iinp  great  anti  tnonnoiie  trt'nit,  iiis  punteli* 

I  is  to  ftnbJ  fiiS  spurs  chopt  off  with  a  cleaver,  faring, 
ISltt  Bracton  (utll  ofaStrbEtib.  unworthy  to  ride  on  a 

letoit,  Sect.  315.  saith,  ]tf  tcnanis  (n  tommon 
ifee  a  IcasE  rescrbing  for  rtm  a  horse,  t&cg  sfjall 
le  but  onE  assise,  because,  saith  the  book,  tljc  Into 

not    SttScT  a  horse  to  be  severed.     ^notfKt    aigU- 

Vtnt  of  to{)at  t)igi)  estimation  t^e  lato  mafteil]  of  an 
tloi:st. 

3dui  as  it)e  great  trifferencc  sermetf)  not  to  be  so 
inutb  touifjing  tfjt  subsianiini  part,  horses,  let  us 
protertr  to  tlje  formal  or  tresnr^tibe  part,  viz.  intiat 
ftorses  tfieg  are  i5ai  rome  fuit&fn  ifjis  3t3e?ue3i. 

Colours  are  COmmonll)  of  various  kinds  and  different 

Boru ;  of  tofiirf)  vihiie  mti  black  art  tf)e  ttoo  extremes, 

BJiO   (OnSCQltenilu    comprehend    within    them    all    other 
colours  whatsoever. 

335  a  beiJUCSt  t&errfore  of  black  and  white  horsea, 
grey  or  pyed  horaes  may  well  pass ;  for    bjjjen    tlUO   eX- 

ttemes,  or  remotest  cntis  of  ant)  ifiing  are  trebiseti,  tl» 
lata,  bp  common  inttnbment,  tuill  inuntt  whatsoever  h 

contaiaetl  bclweeii  them  to  be  di'viat-d  loo. 

33iit  ti)c  present  case  is  sttd  sironoer,  tomtng  not 
onli)  tuit!)in  ibc  intendment,  but  also  t!)t  bery  (tiicr  of 
4ic  iooxlK. 
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J8S  tfte  bjorlt  Hack,  all  titt  Worses  liiat  arc  Mm 

are  devised ;  1)D  t!)t   tDOrb  white  nrC  HcblStll   ifiOSC  (til 

are  white;  Biilr  bp  Hk  saint  toort,  tnitti  tljE  tonjuncti 

tO|HlIntibC,  and,  betfUEtn  t&Fin,  the  horses  that 
and  white.  Hlflt  tS  to  Sajl,  pycU,  ore  devised  ako 

SlS9!)altber  is  black  and  white  iS  pyed,   anlT   iD^attlN 
ie  pyed  IS  black  and  white  ;  ergo,  black  and  white  t's  p 
nn^  vice  versa,  pyed  (S  black  and  white. 

If  ttcrefore  black  and  white  horses  art  ItEbisclJ,  I 
horses  shall  pass  by  such  devise ;  but  black  and  nhitc  hom 
are  devised;  ergo,  the  pi.  shall  have  the  pyed  horses. 

Catiyne  SbtrJEant :  mog  scmtlE  al' 

Pour    Ie  trarj,    tfte   plaintiff   shall   not   have   the   pjt 
Defend,     horses  by  intendment ;  fot    if    fc))    tjJF  Xttblst  I 
black   and  white  horses,  nOt    Onig     bladt     an? 

toJitE  i)orsts,  but  Worsts  of  anii  colour  btttnrrn  tftree 

tfaO  tltrtmtS  map  pass,  then  not  only  pyed  and  ; 
horses,  but  also  red  and  hay  horses  would  pass  likewi 
which   would  be  absurd,  and  against  reason.     3nb  ttllS  f 

anoificr  strong  argununi  in  laiD,  NJUi,  qtmd  e»t  c 

ralimem  eat  licihim:  foi  reason  a  the  life  of  the  Ia'«] 
naji  ttC  common  law  is  nothing  but  reason;  tobitti  iS  t 
be  Un&CTStOOtl  of  artiticial  perfection  and  reason  QOttCn 
bg  long  SlUbn,  anb  not  of  man's  natural  reason  ;  foi 
nemo  nnwilur  artifkr,  and  lepol  reason  pat  gumma  Tfitto  ; 

an!)  ifjcttfore  if  nil  t§e  reason  tftai  is  toispfrstS  into 
so  inanp  HBsxtnt  btabs,  toerc  uniicl)  into  ont,  ^  cool^ 


APPENDIX.  513 

not  ma6e  %n(^  a  lafo  as  tj^e  lato  of  England ;  &e- 
cause  b^  mang  successions  of  ages  it  j^as  been  fixeb 
antir  refixed  bg  grabe  and  learned  men ;  so  tbat  tbe 

old  rule  mag  be  berified  in  iU  Neminem  oportet  esse 
legihus  sapienHorem. 

^s  tberefore  pyed  horses  do  not  come  foitbin  tbe 
intendment  of  tbe  bequest,  so  neitber  do  tbeg  tniibin 
tbe  letter  of  tbe  toords. 

^  pyed  horse  iS  nOt  a  white  horse ;  ncitber  iS  a  pyed 
a  black  horse;  boto  tbCU  Can  pyed  horses  COmC  UUdCT 
tbe  tDOrdS  of  black  and  white  horses  ? 

38es(des,  tobere  custom  batb  adaqpted  a  certain  deter- 
minate name  to  ang  one  tbing,  in  all  debises,  feof- 

mentS  and  grants,  that  certain  name  shall  be  made  use 
of»  and  no  uncertain  circumlocutory  descriptions  shall  be 

allowed;  for  Certainty  is  tbe  fatber  of  rigbt  and  tbe 
motber  of  fustice. 

Le  reste  del  argument  jeo  ne  pouvois  oyer,  car  jeo  fiii 
disturb  en  mon  place. 

m  court  fuit  longement  en  doubt'  de  c'est  matter ; 
et  apres  grand  deliberation  eu, 
3iudgment  fuit  donne  pour  le  pi.  nisi  causa. 

Motion  in  arrest  of  judgment,    tbat    tbe  pyed   horses 
were  mares ;  and  tbcrCttpOU  an  inspection  was  prayed. 
£t  SUr  ceo  le  court  advisare  Yult. 


CURIOt'S  SPECIMEN   OF  Virj    VOCE   PLEADINGS   IN 

THE  ENGLISH  COURTS,  IN  TUE  REIGN  OF 

EDWARD  II.  • 

"  The  case  was  this  :  Alei/ne  de  Newton  brought  his  wt) 
of  annuity  against  the  abbot  of  Burton  upon  Trent, 
demanded  301,  arrears  of  an  annual  rent  of  45/.  per  ajinum 
and  he  declared  that  one  John,  abbot  of  Burton,  and  preds 
ceaaor  of  the  present  abbot,  did,  by  assent  of  the  eonvel 
grant  an  annuity  to  Aleyne,  payable  twice  in  the  yeiir,  1 
he  was  advanced  to  a  convenable  benefice  ;  and  be  exhibita 
a  specialty  containing,  that  the  abbot  by  assent,  &c„  < 
grant  an  annuity  to  Aleyne  de  Newton,  Clerk,  in  the  ab« 
manner,  as  he  had  declared.  Upon  this  IVilluln/  (t 
counsel  for  the  defendant)  prayed  judgment  of  the  < 
because  of  the  variance  between  the  vrrit  and  the  specialty 
for  in  the  writ,  he  was  named  Aleytie  de  Newton,  but  in 
specialty,  Altyne  de  Newton  Clerk.  Ward  said,  that  it  ■ 
no  variance ;  yet  TFUluby  maintained,  that  as  he  might  tiM 
a  writ  agreeable  to  the  specialty,  if  he  varied  In  his  a 
purchase  of  it,  the  writ  would  be  ill ;  hut  he  could  in  t 
case  have  a  writ  agreeable  to  his  specialty,  Ergo,  &e.  A 
again,  as  for  as  appeared  by  the  specialty,  it  was  made  to  so 
one  else,  and  not  to  the  person  named  in  the  writ.  Sfano 
one  of  the  justices,  said,  '  llien  you  may  plead  bo  if  you  w 
but  the  writ  is  good,'  therefore  renpondcas  ouster. 

Then  said  Willuby,   He   cannot   demand  this  annuit] 
because  we  say,  that  John  our  predecessor  on  such  a  ij 
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&c.  tendered  him  the  vicarage  of,  &c  which  was  void,  and 
in  his  giftf  in  the  presence  of  such  and  such  persons,  which 
vicarage  he  refused;  wherefore  we  do  not  understand  that 
he  can  any  longer  demand  this  annuity.  Shard — We  say 
this  vicarage  was  not  worth  100  shillings  ;  therefore  we  do 
not  understand  it  to  be  a  convenable  benefice,  so  as  to 
extinguish  an  annuity  of  40/.  WUluby — Then  you  admit 
that  we  tendered  you  the  vicarage,  and  that  you  refused  it, 
&c  ?  Shard — As  to  the  tender  of  a  benefice  which  was  not 
convenable,  I  have  no  business  to  make  any  answer  at  all. 
Then  Mutfordy  one  of  the  justices,  asked,  What  sort  of 
benefice  they  considered  as  convenabUy  so  as  to  extinguish 
the  annuity  ?  Shard — We  mean  one  of  ten  marks  at  least. 
Then  Stonore  said,  Do  you  admit  that  the  vicarage  was  not 
worth  100  shillings  ?  WUluhy — ^We  will  aver  that  the 
vicarage  was  worth  ten  marks,  presto  &c. ;  and  he  has 
admitted  that  one  of  that  value  should  extinguish  the  annuity. 
Shard — And  we  will  aver  that  it  was  not  worth  ten  marks, 
preHj  &c 

After  this  issue,  Willuhy  was  desirous  of  recurring  back 
to  his  fijTst  plea,  and  said,  As  you  declare  that  the  vicarage 
was  not  worth  100  shillings,  we  will  aver  that  it  was  worth 
100  shillings,  &c.  But  Stonore  interposed,  and  said.  He 
declares  that  the  vicarage  is  worth  ten  marks ;  and  after 
that  there  is  nothing  to  be  done,  but  that  the  issue  should 
be  taken  on  your  declaration  or  his :  now  it  seems  that  it 
should  rather  be  taken  on  yours ;  for,  by  your  plea,  you 
make  that  a  convenable  benefice  which  is  worth  ten  marks, 
and  such  a  declaration  you  ought  to  maintain,  &c.  WiUuhy — 
The  mention  of  the  value  came  first  from  him,  when  he  said 
it  was  not  worth  100  shillings  ;  so  that  it  will  be  sufficient 
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for  me  to  traverse  what  he  had  uid.  But  Slonore  fttisuf 
him  vhether  he  would  Diaiotvii  his  plea,  Tt'Uliiliy  iaid  be 
nould,  end  accconlingly  pleaded  that  the  vicarage  was  woriii 
ten  marks,  prest,  &c.  el  alii,  that  it  was  Dot  worth  liOi 
luarkE.  firc't,  Hec,  tind  to  issue  was  joined. 

The  pleadings  upon  the  record  in  the  above  case  mast  then 
have  stood  thus :  The  defendant  said,  a  vicarage  had  betm 
tendered  and  refiised,  and  so  the  annuity  ghouU  cease, 
judgment  of  the  action.  To  this  the  replication  naa,  TV 
vicarage  tendered  vaa  not  worth  ten  miarks,  and  so  not  > 
convenable  benefice  to  extinguish  the  annuity  :  rejoinder,  it 
was  woKh  ten  marks:  surrejoinder,  it  was  not. 

These  instances,  without  troubling  the  reader  with  morf. 
will  serve  to  show  the  manner  oi'  pleading  rivd  voce  at  the 
bar :  every  ihing  there  advanced  was  treated  aa  a  inatlrr 
only  injifri,  which  upon  discussion  and  consideriktiOD  migbl 
be  amended,  or  wholly  abandoned,  and  thfn  other  matter 
resorted  to,  till  at  length  the  counsel  felt  himself  on  sudi 
grounds  a«  he  could  trust  Where  he  finally  retted  hit 
cause,  that  was  the  plea  which  was  entered  upon  the  roll,  ifiJ 
abided  the  judgment  of  an  inquest,  or  of  the  court,  according 
as  it  was  a  point  of  law  or  of  &ct  *." 


APPENDIX.  517 

I. 

Declaration  in  Covenant  *. 

On  an  Indenture  of  Lease  for  not  repairing. 

In  the  King's  Bench. 

The  1st  day  of  January,  1835. 
Middlesex  to  wit.  A.  B.  (the  plaintiff  in  thii  suit),  hj 
£.  F.  his  attorney  [or,  in  his  own  proper  person],  com- 
plains of  C.  D.  (the  defendant  in  this  suit),  who  has  heen 
summoned  to  answer  the  said  plaintiff  [or,  who  has  heen 
arrested  at  the  suit  of  the  said  plaintiff],  in  an  action  of 
coTenant :  For  that  whereas  heretofore,  to  wit,  on  the  10th 
day  of  March,  in  the  year  of  our  Lord  1826,  by  a  certain 
indenture  then  made  between  the  said  plaintiff  of  the 
one  part  and  the  said  defendant  of  the  other  part  (one 
part  of  which  said  indenture,  sealed  with  the  seal  of  the 
said  defendant,  the  said  plaintiff  now  brings  here  into  court, 
the  date  whereof  is  the  day  and  year  aforesaid),  the  said 
plaintiff,  for  the  consideration  therein  mentioned,  did  demise^ 
lease,  set,  and  to  farm  let  unto  the  said  defendant  a  certain 
messuage,  or  tenement,  and  other  premises,  in  the  said 
indenture  particularly  specified,  to  hold  the  same,  with  the 
appurtenances,  to  the  said  defendant,  his  executors,  ad- 
ministrators, and  assigns,  from  the  twenty^fth  day  of 
March  then  next  ensuing  the  date  of  the  said  indenture,  for 
and  during,  and  unto  the  full  end  and  term  of  seven  years 
from  thence  next  ensuing,  and  fiilly  to  be  complete  and 
ended,  at  a  certain  rent  payable  by  the  said  defendant  to 
the  said  plaintiff,  as   in  the  said  indenture  is  mentioned. 

•  See  page  284. 
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And  the  said  dBfendant,  for  himself,  his  executors,  admi* 
nistrators,  and  assigns,  did  thereby  covenant,  promise,  anit 
agree,  to  and  with  the  said  plaintifF,  his  heirs  and  assigni 
(amongst  other  thingit),  that  he,  the  stud  defendant,  hit 
executors,  administrators,  and  assigns,  should  and  would,  at 
all  times  during  the  continuance  of  the  said  demise,  at  ht> 
and  their  own  costs  and  charges,  support,  uphold,  maintain! 
and  keep  the  said  messuage,  or  teuement,  and  premises  ut 
good  and  tenantable  repair,  order,  and  condition ;  and  t 
same  messuage,  or  tenement  and  premises,  and  ever}'  p{ 
thereof,  should  and  would  leave  in  such  good  repair,  ord^ 
and  condition,  at  the  end,  or  other  sooner  determination 
of  the  said  term,  as  by  the  said  indenture,  reference  beii^ 
thereunto  had,  will,  among  other  things,  ftilly  appear, 
virtue  of  which  said  indenture,  the  said  defendant  after*' 
wards,  to  wit,  on  the  twenty-fifth  day  of  March,  in  the  yen 
aforesaid,  entered  into  the  said  premises,  with  the  appuiv- 
tenances,  and  became  and  was  possessed  thereof,  and  1 
continued  until  the  end  of  the  said  term.  And  althoug 
the  said  plaintiff  hath  always,  from  the  time  of  the 
of  the  said  indenture,  hitherto  done,  performed,  and  fnlfillej 
all  things  in  the  said  indenture  cjintained  on  hia  part  to  b 
performed  and  fulfilled,  yet  the  plaintilT  saith,  that  the  9; 
defendant  did  not,  during  the  continuance  of  the  satfl 
demise,  support,  uphold,  maintain,  and  keep  the  s 
auage,  or  tenement  and  premises  in  good  and  lenantaUi 
repair,  order,  and  condition,  and  leave  the 
repair,  order,  and  condition,  at  the  end  of  the  said  term 
but  for  a  long  time,  to  wit,  for  the  last  three  years  of  thi 
■aid  term,  did  permit  all  the  windows  of  the  said  messuagt 
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or  tenement  to  be,  and  the  same  during  all  that  time 
were,  in  every  part  thereof,  ruinous,  in  decay,  and  out  of 
repair,  for  want  of  necessary  reparation  and  amendment. 
And  the  said  defendant  left  the  same,  being  so  ruinous,  in 
decay,  and  out  of  repair  as  aforesaid,  at  the  end  of  the  said 
term,  contrary  to  the  form  and  effect  of  the  said  covenant 
so  made  as  aforesaid.  And  so  the  said  plaintiff  saith,  that 
the  said  defendant  (although  often  requested)  hath  not  kept 
the  said  covenant  so  by  him  made  as  aforesaid,  but  hath 
broken  the  same;  and  to  keep  the  same  with  the  said 
plaintiff  hath  hitherto  wholly  refused,  and  still  refuses, 
to  the  damage  of  the  said  plaintiff  of  £50,  and  there- 
fore he  brings  his  suit,  &c 


U. 

Plea  in  Bar. 

I.  By  way  of  Traverse. 

In  the  King's  Bench. 

The  8th  day  of  January,  1835. 
C.  D.    1        And    the   said   defendant    by   G.  H.,   his 
ats  *     r  attorney   [^ory  in  person],  says  that  the  win- 
A.  B.    J  dows  of  the  said  messuage  or  tenement  were 
not  in  any  part  thereof  ruinous,  in  decay,  or  out  of  repair, 
in  manner  and  form  as  the  said  plaintiff  hath  above  com- 
plained against  him,  the  said  defendant.     And  of  this  he 
puts  himself  upon  the  country. 

•  "  ats  "— i.  e.  "  at  the  suit  of.*» 


2.  Bj  wat/  of  Confemion  and  Afoidanre. 
In  the  King's  Bench. 

Od  the  8th  day  of  January,  1835. 
C.  D.  -\  And  the  said  defendant,  by  G.  IT^  his 
at».  >  Hiiomey  [or,  in  person],  says  that,  after  the 
\.  B.  J  said  breach  of  covenant,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  3rd  day  of  June, 
in  the  year  of  our  Lord  1834,  the  eaid  pUbtiff,  by  hit 
certain  deed  of  release,  sealed  with  his  seal,  and  now  shown 
to  the  court  here  (the  date  whereof  is  the  day  and  yew 
last  aforesaid),  did  remise,  release,  and  for  ever  quit  claim 
to  the  said  defendant,  his  heire,  executors,  and  adminis- 
trators, all  damages,  cause  and  causes  of  action,  brieaches 
of  covenant,  debts  and  demands  whatsoever,  which  had  then 
accrued  to  the  said  plaintiff,  or  which  the  said  plaintifT  then 
had  against  the  defendant ;  as  by  the  said  deed  of  releaMi 
reference  being  thereto  had,  will  fully  appear.  And  ihit 
the  said  defendant  is  ready  to  verify. 


Sy  »aj  of  Cod/cm 
In  the  lung's  Bench. 


A.  13.     . 

agst.     i 
CD.     J 


On  the  12tli  day  of  January,  1835. 
And  the   said  plaintiff  says  that    the    said 
plaintiff  at  the  time  of  the  making  of  the  said 
supposed   deed   of  release    was   unlawfully  i 
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prisonedy  and  detained  in  prison  by  the  said  defendant,  until 
by  force  and  duress  of  that  imprisonment,  the  said  plaintiff 
made  the  said  supposed  deed  of  release  as  in  the  said  plea 
mentioned.     And  this  the  said  plaintiff  is  ready  to  verify. 


IV. 
Rejoinder. 

By  way  of  Traverse. 

In  the  King's  Bench. 

On  the  1 5th  day  of  January,  1835. 

C.  D.    -\       And  the  said  defendant  says,  that  the  said 
ats.       C  plaintiff  freely  and  voluntarily  made  the  said 

A.  B.  J  deed  of  release,  and  not  by  force  and  duress  of 
imprisonment,  in  manner  and  form  as  by  the  said  replication 
alleged.  And  of  this  the  said  defendant  puts  himself  upon 
the  country. 

And  the  said  plaintiff  does  the  like*.  Therefore  the 
Sheriff  is  commanded  that  he  cause  to  come  f  here  on  the 
first  day  of  February,  in  the  year  of  our  Lord,  1835,  twelve 
grood  and  lawful  men  of  the  body  of  his  county,  qualified 
according  to  law,  by  whom  the  truth  of  the  matter  may  be 
better  known,  and  who  are  in  no  wise  of  kin,  either  to 
A.  B.,  the  plaintiff,  or  to  C.  D.,  the  defendant,  to  make  a 
certain  jury  of  the  county  between  the  parties  aforesaid,  in 
an  action  of  covenant,  because  as  well  the  said  C.  D.  as  the 
said  A.  B.,  between  whom  the  matter  in  variance  is,  have 

•  This  iB  called  the  "  SimiliterV  t  The  **  Venire  Facitu,** 


put  themselve*  upon  that  jury,  and  have  there  the  nania 
of  the  jurors,  and  this  writ :  Witness,  Sir  Thomaa  Den 
&c. 

DSMUBHEH. 

Tti  the  Declaration. 

1.  For  matter  of  Substance. 

In  the  King's  Bench. 

The  7th  day  of  January,  1835. 
C.  D.  -J  And  the  stud  defendant,  by  G.  H.  1 
ats.  V  attorney,  says  that  the  declaration  is  n 
A.  B. 


C.  D.    1 

A.  B.  y 


2.  For  matter  of  Form. 

The  7th  day  of  Januarj*,  1835. 

And    the    said   defendant,    by   G.  H.    hi 

attorney,    says,   that    the    declaration    is    no 

sufficient  in  law.      And   the   said  defendanj 


*  The  foUowing,  which  was  the  form  aaed  till  that  aboTC  wm  pvm 
by  the  Djew  ruleH.  will  serve  u  a  specimeo  or  the  TerboiiCj  and  llat^ 
less  circumlDculion  eihibiled  hj  the  old  BfSlBin. 

"  And    (he   eaid    defendBnt,  b;   G.  H.   his   attomej,  come 
defenda  the  wrong  and  injur;  nhea,  &e.  and   aaith  that  the   tuil 
decUrBtioa  aad  the  mutlere  therein  coDtsined,  in  maoDer  and  funi 
M  the  same  are  aba<>e  stated  and  act  forth,  are  not  lufficieitt  in 
for  the  said  plaintiff  to  hare  or  maintain  his  aforesaid  action  thei 
against  the  said  defendant,  and  that  the  said  defendant  is  not  boi 
by  law  to  answer  the  same,  and  this  he  is  readjr  to  verify — wberef 
for  want  of  a  sufficient  declaration  in  this  behalf  the  said  defendaa 
prays  judgment,  and  that  the  said  plaintiif  may  be  barred  from  havii 
and  DtBiataioing  his  aforesaid  action  thereof  against  him."  ten. 
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according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  shows  to  the  court  here  the  following  causes  of 
demurrer  to  the  said  declaration :  that  is  to  say,  that  no  day 
or  time  is  alleged  in  the  said  declaration,  at  which  the  said 
causes  of  action,  or  any  of  them,  are  supposed  to  have 
accrued.  And  also  that  the  said  declaration  is  in  other 
respects  uncertain,  informal,  and  insufficient,  &c. 

Pleas  in  Abatement. 

1.  To  the  JurisdicHoiu 

In  the  King*s  Bench. 

The  7th  day  of  January,  1835. 

C.  D.    ^      And  the  said  defendant,  in  his  proper  person, 
ats.      r  says,  that  the  said  county  of  Durham  is,  and, 

A.  B.  3  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  hath  been  a  county  palatine;  and  there  now 
are,  and  for  all  the  time  aforesaid  have  been  justices  there ; 
and  that  all  and  singular  pleas  for  the  recovery  of  manors, 
messuages,  and  tenements,  l3ring  and  being  within  the  said 
county,  have  been  for  all  the  time  aforesaid,  and  still  are, 
pleaded  and  pleadable  within  the  said  county  of  Durham, 
before  the  justices  there  for  the  time  being,  and  not  here  in 
the  court  of  our  Lord  the  King,  before  the  King  himself. 
And  thb  he  is  ready  to  verify.  Wherefore,  since  the  plea 
aforesaid  is  brought  for  recovery  of  the  possession  of  the 
Biaoors,  messuages,  lands,  and  hereditaments  aforesaid,  within 
the  said  county  palatine,  the  said  defendant  prays  judgment 
if  the  Court  of  our  Lord  the  King  here  will  or  ought  to 
have  further  cognizance  of  the  plea  aforesaid. 


2.  Alim  Plaintiff. 

In  the  King's  Bench. 

The  7tli  day  of  January,  !885. 
And  the  said  defendant,  by  G>  H. 
L  his  attorney  [^or,  in  personj,  says,  that  t 
aid  plaintiff  ought  not  to  be  answered  to  ] 
declaration  aforesaid,  because,  he  says,  that  the  said  plaintil 
is  an  alien  bom,  to  wit,  at  Calais,  in  the  Kingdom  of  Frano^ 
in  parts  beyoimd  the  seas  under  the  allegiance  of  the  Kii^ 
of  France,  an  enemy  of  our  Lord  the  now  KJn^,  bom  o 
father  and  mother  adhering  to  the  said  enemy ;  and  that  th 
said  plaintiff  entered  this  kingdom  without  the  safe  condiid 
of  our  s«d  Lord  the  King.  And  this  the  said  defendant  il 
ready  to  verify.  Wherefore  he  prays  judgment,  if  the  aai 
plaintiff  ought  tu  be  answered  tu  his  declaration  afuresaid. 


3,  Non-joinder  of  a  cO' Defendant, 

In  the  King's  Bench. 

The  7th  day  of  January,  1833. 

C.  D.    "J  said.     .And  the  defendant,  by 
ats.       /  his  attorney  [or,  in  person],  prays  judgme 

A.  B.    '  of  the  said  declaration,  because  he  says  that  ti 
said  several  supposed  promises  and  undertakings  in  the  sa 
declaration  mentioned  (if  any  such  were  made),  were  made 
jointly  with  one  G.  H.,  who  is  still  tivmg,  and  at  the  com- 
mencement of  this  suit  was  and  still  is  resident  within  the 
jurisdiction  of  this  court,  to  wit,  at  ,  and  not  by 

said  defendant  alone.     And  this  the  said  defendant  is 
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reriff.  Wherefore  inasmuch  as  thet  said  G.  H.  is  not 
in  the  said  declaration,  together  with  the  said  de- 
fcndant,  he  the  said  defendant,  prays  judgment  of  the  said 
dMlaiation,  and  that  the  same  may  he  quashed  *. 


SPECIAL  COUNTS  IN  ASSUMPSIT  f. 

l^-^On  the  Sreach  of  a  Promise  of  Marriage. 

In  the  King's  Bench. 

The  1st  day  of  Fehruary,  1835. 
Yorkshire  to  wit.     Mary  Jones  (the  plaintiff  in  this  suit), 
by  James  White,  her  attorney,  complains  of  Solomon  Swal- 
lowfield  (the  defendant  in  this  suit),  who  has  heen  sum- 
moned to  answer  the  said  plaintiff  in  an  action  on  promises. 
For  that  whereas  heretofore,  to  wit,  on  the  2l8t  day  of 
-May,  in  the  year  of  our  Lord  1834,  in  consideration  that 
'  the  said  plaintiff,  heing  then  sole  and  unmarried,  at  the 
special  instance  and  request  of  the  said  defendant,  had  then 
undertaken,  and  faithfully  promised  the  said  defendant  to 
marry  the  said  defendant,  when  the  said  plaintiff' should  be 
Aereunto  afterwards  requested  ^y  the  said  defendant  under- 

*  To  this  muBt  now  be  added  an  affidavit,  stating  that  the  plea 
'l^it  tme  '  in  substance  and  fact/   and  also  containing  the  place  of 
reaidence  of  the  party  not  joined.     See  Stat.  3  &  4  WilL  4.  c.  42, 
-    f  8,  and  Newton  v.  Verbeke,  1  Y.  &  J.  352. 
p     t  See  anU,  page  399. 

X  This  allegation  must,  of  coarse,  be  according  to  the  fact.  If 
the  promiM  was,  to  marry  at  a  particular  day,  &c.  &c.  it  must  be  so 
slated. 
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took,  and  then  faithfully  promised  the  s^d  plaintiff  to  moriy 
the  said  plaintiff,  nhen  the  s^d  defendant  should  be  then* 
unto  afterwards  requested.  And  the  &aid  plaintiff  aven* 
that  confiding  in  the  said  promise  and  undertaking  of  the 
said  deferi(!ajit,  she  hath  always  from  thence  hitherto  re- 
mained and  continued,  and  still  is,  sole  and  unmarried,  and 
hath  been,  for  and  during  all  the  time  aforesaid,  and  sUU 
ia,  ready  and  willing  to  marry  the  stud  defendant,  whereof 
the  said  defendant  hath  always  had  notice.  And  although 
the  said  plaintiff,  after  the  making  of  the  SEud  promise  and 
undertiLking  of  the  said  defendant,  to  wit,  on  the  day  and. 
year  aforesaid,  requested  the  said  defendant  to  marry  the 
said  plmutiff,  yet  the  said  defendant,  not  regarding  his  said' 
promise  and  undertaking,  but  contriving  and  intending  to 
deceive  and  injure  the  said  plaintiff  in  this  respect,  did  not' 
nor  would,  at  the  said  time  when  he  was  so  requested  t 
aforesaid,  or  at  any  time  before  or  afterwards,  marry  tha 
said  plaintiff,  hut  hath  hitherto  wholly  neglected  and  refused^ 
and  still  doth  neglect  and  refuse  so  to  do,  to  the  damage  < 
the  said  plaintiff  of  3,000/.,  and  therefore  she  brings  her' 


2.   On  a  Wager  on  a  Home-race  for  a  Hunter 
Swefpatakes  •. 
In  the  Common  Pleas. 

The  1st  day  of  February,  1835. 

Nottinghamshire  to  wit.     Timothy  Trickery  (the  plain! 

in  this  suit),  by  John  Wragg,  bis  attorney,  complaini 

*  A  wa^r  on  \  hone-nee  i>  legal,  if  the  lam  bettod  do  not 
eiceed  IM,  ud  provided  the  r>ce,  which  ii  the  lubject  of  the  b 
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John  Scott  (the  defendant  in  this  suit),  who  has  been  sum- 
moned to  answer  the  said  plaintiff  in  an  action  on  promises. 
For  that  whereas,  before  and  at  the  time  of  the  making  of 
the  agreement,  and  the  promise  and  undertaking  of  the  said 
defendant,  hereinafter  next  mentioned,  a  certain  race  for 
hunter's  sweepstakes,  amounting  to  a  large  sum  of  money, 
to  wit,  the  sum  of  200/.,  was  about  to  be  run  over  the 
Nottingham  course,  and  it  was  then  expected  that  a  certain 
horse,  called  Zebra,  and  also  certain  other  horses,  would 
run  the  said  race  over  the  said  course,  for  the  said  stakes ; 
and  thereupon,  heretofore,  to  wit,  on  the  first  day  of  May, 
in  the  year  of  our  Lord  1834,  it  was  agreed  by  and  betwe^i 
the  said  plaintiff  and  the  said  defendant,  that  if  the  said 
horse  called  Zebra,  in  running  the  said  race,  should  beat 
the  said  other  horses  which  should  run  the  said  race  over 
the  said  course,  for  the  said  stake,  he,  the  said  defendant, 
should  pay  to  the  said  plaintiff  the  sum  of  10/.,  of  lawful 
money  of  Great  Britain,  but  that  if  the  said  horse  called 
Zebra  should  be  beaten  by  any  or  either  of  the  said  other 
horses  which  should  run  as  aforesaid,  he,  the  said  plaintiff 
should  pay  to  the  said  defendant  the  sum  of  10/.  of  like 
lawful  money.  And  the  said  agreement  being  so  made  as 
aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
in  consideration  thereof,  and  that  the  said  plaintiff,  at  the 


Ib  ran  for  the  sum  of  50/.,  or  upwardsi  or  25/.  deposited  by  each 
party.  But  horse-races  against  time  on  a  highway,  or  for  a  stake 
of  less  value  than  50/.,  are  illegal ;  and  when  the  game  itself  is 
illegal,  then  no  action  can  be  maintained  for  a  wager  respecting  it, 

however  small  the  bet See  2  Chitt.  PI.  226.  c.  (5th  ed.)   and 

cases  and  sUtutes  cited  in  note  (a).  See  also  Shillito  o.  Teed, 
7  Bing.  405. 
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special  instajicc  and  request  of  the  defendant,  bai  then 
undertakeD,  asd  fuithfullj-  promised  the  said  defendant  to 
perform  and  fulfil  the  said  agreement  in  idl  things,  on  the 
said  plaJntiS's  part  and  behalf  to  he  performed  and  fulfilled ; 
he  the  said  defendant  undertook  and  then  faithfully  promised 
the  aaid  plaintiff  to  perform  and  fulfil  the  said  agreement  in 
all  things,  on  the  said  defendant's  part  and  behalf  Ut  be 
performed  and  fulfilled.  And  the  said  plaintit^  in  fact,  saith. 
that  aft«r  the  making  of  the  said  ugreement,  to  wit,  on  th« 
day  and  year  aforesaid,  at  the  Nottingham  couree  aforesaid, 
the  said  race  for  tbe  said  stakes  was  run  between  the  said 
horse  called  Zebra  and  divers,  to  nit,  twelve  other  horses ; 
aiid  that  in  running  the  said  race,  tbe  said  horse  called 
Zebra  did  beat  the  said  other  horses  so  running  as  aforesaid, 
whereof  the  said  defendant  afterwards,  to  wit,  on  tbe  day 
and  year  aforesaid,  had  notice ;  yet  the  said  defendant,  not 
regarding  the  said  c^reement,  nor  his  said  promise  and 
undertaking  so  by  him  made  as  aforesaid,  but  contriving 
and  fraudulently  intending,  craftily  and  subtly  to  deceive 
and  defraud  the  said  plaintiff  in  this  behalf,  hath  not  as  yet 
paid  the  said  sum  of  10/^  or  any  part  thereof,  to  the  swd 
plaintiff,  although  often  requested  so  to  do,  but  hath 
hitherto  wholly  neglected  and  refused,  and  btill  neglects  and 
refuses  so  to  do,  to  the  damage  of  the  said  plaintiff  of  50/., 
and  therefore  he  biings  his  suit,  &c. 


I 


3. — For  Recovpiy  of  Muney  lost  at  the    Game  of 
Cribbage. 
■In  the  Exchequer  of  Pleas. 

The  7th  day  of  February,  1835. 
Iitncolnshire  to  wit.  Thomas  Trump  (the  plaintifl'  in 
is  suit),  by  Isaac  Tims,  his  attorney,  eoniplaiiis  of  Simon 
Mde  (tbe  defeDdant  in  this  suit),  who  has  been  auimnotied 
tr  the  said  plaintiff  in  an  action  on  promises.  For 
It  whereas  heretofore,  to  wit,  on  the  Isl  day  of  December. 
"{d  the  year  of  our  Lord  1834,  in  consideration  that  the  said 
plaintifr,  at  the  special  instance  and  request  of  the  said 
defendant,  had  then  agreed  with,  and  undertaken,  and 
faithfully  promised  the  said  defendant,  to  play  at  a  certain 
game,  that  is  to  say,  at  a  certain  game  called  crihbage,  with 
the  said  defendant,  and  to  pay  him  all  such  siun  and  sums 
of  money  as  he,  the  said  pl^uutiff,  should  lose  to  the  »aid 
defendant,  by  means  of  his  said  playing  with  the  said 
defendant,  he,  the  said  defendant  then  agreed  with,  and 
tmdertook,  and  faithfiilly  promised  the  said  plaintiff  to  play 
U  the  said  game  with  the  said  plaintiff,  and  to  pay  the  said 
plaintiff  all  such  sum  and  sums  of  money  as  he,  the  !iaid 
defendant,  should  lose  to  the  said  plaintiff,  by  means  of  his 
BO  playing  with  the  said  plaintiff,  when  he,  the  said 
defendant,  should  be  thereunto  afterwards  requested ;  and 
the  said  plaintiff  avers,  that  he,  confiding  in  the  said 
promise  and  undertaking,  and  agreement  of  tlie  said  de- 
fendant, did  afterwards,  to  wit,  on  the  day  and  year  afore- 
said,  play  at  the  said  game  with  the  said  ilefendaut,  who 
did  also  then  phy  at  the  said  game  with  the  said  plaintiff: 
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and  also  the  said  defendant,  by  means  of  his  ao  playing 
the  said  plaJntilT  as  aforesaid,  did  thcKi  lose  to  the  « 
plaintiff,  who  did  then  win  of  the  sdd  defendant,  &\t 
swas  of  money,  amounting  to  a  large  sum  of  money,  to  v 
the  sum  of  10/.;  yet  the  said  defendant,  although  be  t 
then  and  oftentimes  afterwards  requested  by  the  said  plaint 
to  pay  him  the  said  sum  of  money,  ao  by  him  lost  to 
said  plmntiff  in  manner  aforesaid,  did  not,  nor  would,  w 
he  was  so  requested  as  aforesaid,  pay,  nor  bath  he,  at 
time  before  or  since,  hitherto  paid,  or  cause  to  be  piud,  tl 
aum  of  money  bo  by  him  lost  to  the  said  plaintiff  as  afi 
said,  or  any  part  thereof,  to  the  said  pl^ntiff,  but  li 
hitherto   uhoUy  refused,   and   still   refuses  to   do,  to 
damage  of  the  said  plaintiff  of  201.,  and  therefore  he  bri 
suitj  &c 


COMMON  COUNT  IN  ASSUMPSIT. 


for  Goods  ■ 
In  the  King's  Bench. 


M  and  delivered. 


The  12th  day  of  February.  1835. 
Somersetshire  to  wit.  Jonathan  Gregory  (the  pUiat 
in  this  suit),  by  Abraham  Elliott,  his  attorney,  comph 
of  James  Johnson  (the  defendant  in  this  suit),  who 
been  arrested  at  the  suit  of  the  said  plaintiff  in  ao  action 
promises.     For  that  whereas  the  said  defendant  beretoia 


(S. 
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to  wity  on  the  1st  day  of  December,  in  the  year  of  our  Lord 
1834,  was  indebted  to  the  said  plaintiff  in  500/.  for  goods 
then  sold  and  delivered  by  the  said  plaintiff  to  the  said 
defendant  at  his  request.  And  whereas  the  said  defendant 
afterwards  in  consideration  of  the  promises,  then  promised 
to  pay  the  said  sum  of  money  to  the  said  plaintiff,  on 
request.  Yet  he  hath  disregarded  his  promise,  and  hath 
not  paid  the  said  money  or  any  part  thereof  to  the  plaintiffs 
damages  of  500/.,  and  thereupon  he  brings  suit,  &c. 


COMMON  COUNT  IN  DEBT. 

In  Goods  sold  and  delivered. 

In  the  Common  Pleas. 

The  12th  day  of  February,  1835. 

Somersetshire  to  wit.  Jonathan  Gregory  (the  plaintiff 
in  this  suit),  by  Abraham  Elliott,  his  attorney,  complains  of 
James  Johnson  (the  defendant  in  this  suit),  who  has  been 
arrested  at  the  suit  of  the  said  plaintiff  in  an  action  of 
debt — and  he  demands  of  him  the  sum  of  500/!.,  which  he 
owes  to  and  unjustly  detains  from  the  said  plaintiff.  For 
that  whereas  the  said  defendant  heretofore,  to  wit,  on  the 
Ist  day  of  December,  in  the  year  of  our  Lord  1834,  was 
indebted  to  the  said  plaintiff  in  500/.  for  goods  then  sold 
and  delivered  by  the  said  plaintiff  to  the  said  defendant,  at 
his  request,  to  be  paid  by  the  said  defendant  to  the  said 
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plaintiff  on  request.  Yet  the  said  defendant,  although  often 
requested,  hath  not  paid  the  said  sum  of  5001.,  above 
demanded,  or  any  part  thereof,  as  yet,  to  the  said  plaintiff; 
but  so  to  do  hath  hitherto  publicly  refused,  and  still  refuses, 
to  the  damage  of  the  said  plaintiff,  of  10/.,  and  therefore  he 
brings  his  suit,  &c. 


INDEX. 


A. 
Abatxiient,  pleas  in,  288,  289,  523 — 525. 
Abbot  on  Shipping,  358. 

extract  from,  358,  359. 

a  material  error  in  the  abridgment  of  a  statute 
in,  430  (n). 
Abercrombie,  Dr.  (of  Edinburgh),  his  **  Inquiries,"  &c.  166  (n). 
Abridgment  of  cases,  &c.  recommended,  430 — 432. 

great  care  required  in,  ib,  431  (n). 
Abstracts,  advising  on,  one  of  the  chief  functions  of  a  conveyancer, 
198—201. 
marginal,  of  cases,  445. 
Acquaintances — should  not  be  encouraged  to  call  at  chambers,  452. 
Actions,  catalogues  of  ancient  actions   abolished  by  3  &  4  Will  4, 
c.  27,  s.  36—15,  16. 
parties  to,  299,  300. 
forms  of,  301—304. 
Adams'   Roman  Antiquities,  one  of  the  last  books  the  classical 

scholar  should  lay  aside,  123  (n). 
Adams  on  Ejectment,  recommended,  347. 
Age  of  being  called  to  the  Bar,  472 — 474. 

articled  to  an  attorney,  479,  480. 
Algernon  Sidney — on  the  choice  of  companions,  104. 
AlbonU  History  of  Europe  during  the  ^ench  revolution,  139,  140. 
Alien  plaintiff,  plea  of,  524. 
Ambition,  113— -115. 
Amos,  his  Lectures,  &c.,  255,  256. 

description  of  the  difficulty  of  law  lectures,  257,  258. 
condemnation  of  Blackstone*s  Commentaries,  368  (n). 
Analytic  method  of  learning  law,  35,  230 — ^232. 
Ancient  History,  Lord  Mansfield's  plan  for  the  study  of,  131 — 133. 
Apprehension,  quickness  of  9 — advantages  of,  373,  374. 

should  not  be  too  much  relied  on,  375,  376. 
Application  of  legal  principles,  acquisition  of  readiness  and  accu- 
racy in,  414—420. 
mode  of,  suggested,  t6. 
imaginary   cases,   and    framing   variations  of  the 

reported  cases,  t6. 
advantages  of,  419,  420. 
Arbnthnot,  his  burlesque  of  an  old  law  report,  442  (n),  509-^513. 
Amott,  Dr.,  on  Philosophical  Lectures,  9. 

his  "  Elements  of  Physics*'  recommended,  144,  145. 
Archbold,  his  Practice,  326, 327. 

Treatise  on  Bankruptcy  (byFlather),354,  355,  493. 
Practice  (by  T.  Chitty),  recommended,  490. 
Aristotle,  his  comparison  of  a  hasty  judgment  to  a  thoughtless 
servant,  391. 


Afrbbartna,  Lord,  bU  recommeDdation  of  tbe  anidj  of  geometij, 

AatumpBit,  commoD  sod  appciol  i 
rule  as  to  tbe  adoptia 
Attentive  reading,  necessity  of,  3!    . 
Attomey,  sbiard  preference  of  Hie  Ictdi  '  aolicitor'  for,  175  (r). 

responsible  dnCie»  of,  475,  476. 

quolifiratiaiiB  required  in,  475—478. 

Btadcati  for  tlie  Bar,  ironi  an  attorney's  office,  80 — M. 

superior  pretensions,  employoients  and  opportanideB, 
those  of  Ibe  present  daj,  in. 

clerkship  to,  remarks  on  by  Blackstone,  SI  (n}. 
Simpson,  ib. 

caution  to,  againat  relying  on  merely'technical  knowledge!, 
81,82.  ^ 

should  coltiTSte  genenil  knowledge 

general  hints  to  them  on  conduct  and  demeanour,  83,  M. 

Tiaiting  office  of,  for  half  a  year,  &c.,  258,260, 

hints  on  tbe  education  of,  475,  488. 

town  and  country,  different  fonctiona  of,  47G,  4B4,  485. 

age  of  being  articled,  479,  480. 

preparatory  education  of.  480,  481. 

duties  of  an  articled  clerk,  481,  487. 

books  recommended  to  him,  ib. 

hints  to,  for  laying  in  a  Ian  library.    See  "  LOirarg." 

B. 
BABBA.OE,  his  economy  of  macbinerj,  Ac.  recommended,  144. 

remarks  on  tbe  division  of  Ishanr,  190  (r). 
Bacon  (Lord),  bis  character  of  Che  mathematics,  2S,  151,  161 . 

extracts  tromhit  AdfancemeHt  of  Learning, 37M(m\ 
69(1),  75,  227.  ' 

Essays,  of  despatch.  99, 100, 

studies,  127,150,  ISI. 
on  the  "ordering  of  exercises,"  227. 

joining  of  study  with  prtctioe,  320. 
Abridgment  (by  Dodd)  recommended,  490. 
Bankruptcy,  law  of,  very  intricate  and  difficult,  351,  352. 
outline  of  the  policy  of,  :1A2 — 354. 
standard  works  on,  354,  355. 
Bar,  discouraging  aspect  of,  to  the  man  without  rrienda,  5 — 7. 
a^  of  being  called  to,  472 — 474. 
pleasin,  289,  519,520. 
BatbjUus  and  Virgil,  2. 

Bayley.  (J.),  his  adioirahle  rtiadinesa  and  accuracy  in  citing  and  d 
tiognialiing  cases,  244  (n). 
hia  caution  concerning  the  study  of  law  treatises,  249  {A 
tnaCise  on  bills  of  eichance.  3fi;)— 492.  ' 

Benthom  (Jen 

entaH'ea,  370. 
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Bills  of  Elxchange,  origin  of  bills  of  exchange,  362  (n). 

Chitty's  treatises,  (sen.  and  jun.),  492. 
Blackstone,  his  panegyric  on  the  science  of  jurisprudence,  25. 

discoTiraged  at  his  slow  progress  in  the  profession,  11. 

his  chapters  on  the  feudal  system,  179. 

extract  from,  upon  the  sale  of  goods,  &c  232-r>234. 

remarks  on  the  reading  of  his  Commentaries,  235. 

his  defence  of  the  technical  terms  of  the  law,  275  (n). 

the  second  yolume  of  hisCommentaries  recommendea,346. 

his  Commentaries,  study  of,  recommended,  368 — 370. 

their  use  and  beauty,  t6. 

testimonies  of  Lord  Mansfield,  C.J.  Fox,  J.  Bentham, 

Sir  W.Jones,  Mr.  Selwyn,  369  (n). 
how  the  Commentaries  should  be  edited,  370. 
on  international  law,  471 . 
Bolingbroke  (Lord),  his  saying  concerning  history,  168. 

censure  of  lawyers  for  their  ignorance  of  his- 
tory, 186—187. 
Brougham  (Lord),  his  severe  censure  of  the  House  of  Commons  of 

1834,  m, 
Browne  (Sir  Thomas),  his  sarcasm  concerning  frequent  quotations 

from  the  Latin,  40  (n). 
BuUer  (J.),  his  statement  of  the  objects  of  pleading,  281, 282. 
Burke,  his  praise  of  legal  studies,  26. 
remarks  on  "  Difficulty/'  92. 
the  study  of  his  works  strenuously  urged,  145,  146. 
his  observations  on  Spelman's  early  dislike  of  iaw,  262  (n). 
Burn's  Justice,  493. 

Burnet,  extract  from  his  life  of  Hale,  1 1  (n),  94  (n),  103  (n),  104  (n). 
Burton,  his  "idea"  of  the  common  law,  215. 

his    Elementary  Compendium  of   Real   Property  recom- 
mended, 346,  347. 
Butler  (Bishop),  his  definition  of  emulation,  97. 

study  of  his  writings  recommended,  160. 
Butler,  (C),  his  note  to  Co.  Litt.,  on  the  feudal  system,  179. 

gradual  progress  of  settlements,  180  (n). 
makes  a  fatal  mistake  in  a  conveyance,  196  (n). 
his  observation  on  the  peculiar  value  of  Coke   upon 

Littleton,  314  (n). 
his  plan  for  the  study  of  real  property  law,  346  (n). 
remarks  concerning  Lord  Mansfield's  statement  of  a 
case,  439. ' 
Byles  on  BiUs  of  Exchange,  360—363. 

account  of  that  work,  361,  362. 
his  sketch  of  the  history  of  bills  of  exchange,  362  (n). 
Bythewood,  his  ''  plan  of  reading  for  special  pleaders,"  314  (n),  316. 

precedents  in  conveyancing,  493. 

C. 

Calling  to  the  Bar,  age  of,  472 — 474. 
Cases,  fictitious,  framing  of,  recommended,  414—419. 
noting  up  of,  recommended,  413. 
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Cases,  necessity  of  an  accurate  recollection  of  those  reported,  1% 
leading,  made  of  getting  up,  429,  430. 

importance  of  remembering  the  nuneB  of,  432 — 13J. 
Campbell  {Sir  John),  incident  conMrning,  434. 
Catechism  of  Prsctice,  student  recommended  to  frame,  329, 
Chambei  CDOasel,  vho,  195  (r). 

Chamber  tnitjon,  method  and  adrantages  of.  3.17 — 231. 
Chambers,  conduct  at,  H7 — ii2. 
cboice  of  a  tutor,  447. 
mode  of  attending  la  bnsineM,  4*9,  451, 
consulting  a  tutor  in  difficulties,  ib.,  4o3, 
Character,  legal,  rormalion  of,  B/ — 166. 
ChFBs,  Cribbsge,  and  Whiit,  luiliiuT  mode  of  diacipfio 

mind,  163. 

CliilliDgKorth,  testimoniala  to,  of  Lord  Mansfield,  Clarendaii,  Mr 
Locke,  and  Arcbbishop  TUlotsoD,  153,  154. 
nature  of  bia  "  Religion  of  Protestants,"  155. 
recommeaded  for    the  eiercise  of  the    ttuilcnt  ii 
reasoning,  15(>,  159. 
Chitty  (Joseph,  sen..)  his  accoaat  of  the  object  of  the  new  rules,  16  (>l 
bis  obierf  ations  on  the  origin  of  oumerotu  eonnla,  1D(*)> 
on    the  present  disconn^ment  eiptri' 
enced  by  pupils,  20,  ^1. 
bii  instance  of  ignorance  of  the  BerersJ  branches  ot  llu 

profession,  and  the  consequences  of  it,  191,  192. 
necessity  of  fixed  fomis  ot  legsl  statement,  267, 
eiplaDatiou  of  the  popular  dislike  of  special  pleading.  1 
remark  on  parties  to  actions,  299  (a). 
his  '•  Pleading"  recommended,  331 — 33^. 
treatise  on  bill*  of  exchange,  360. 
Genernt   Practice  of   the   Law  recommended,  3 

36?  (a),  494. 
bis  edition  of  Vattel  recommended,  4 
CollectioB  of  Statutes.  491. 
(E.),  hia  Equity  Index  recommended,  491 . 
Choice  of  the  legal  profesaion,  39,  60. 
great  importance  of  it,  411,  43. 
Phillip's  opinion  npon  it.  41. 13. 
Chronology,  great  importance  of,  127^ — 130. 
Cigars,  case  concerning  the  sale  and  delirery  of,  243,  244.^ 
Civil  law,  opinions  of  Lord  Uolt,  Hole,  Lord  Manifield,  * 
lifM,466_469. 
bow  far  nselHil  to  the  common  lawyer,  ih. 
authorities  referred  to  upon,  4711. 
Clarendon  (Lord),  his  character  of  Chiltincwortli,  154. 
Classical  learning,  how  far  it  should  bt  ke|>t  up.  122,  123. 
Clear  intellect,  remark  of  Mr.  Rwthby  ooncerning,  53,  54  (a). 
Coke  (Sir  Edward),  quoted.  3(al,  2!J{n), 

his  metliod  of  learning  the  Uw.  251.  31!l. 
eulojiura  on  pleading,  27S>. 

ID  what  consists  the  knowledge  of  thp  law,  430. 
bis  farewell  to  stndeuti  of  jurisprudence,  507, 


leading,  "'i- 
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Colljer,  his  treatise  on  partnership,  355,  356,  493. 
Commencement  of  the  study  of  the  common  hiw,  how,  223 — 263. 

contrariety  of  opinions  on  the  best  mode  of,  id, 
solitary  reading,  disadvantages  of,  224,  225. 

instance  of,  ib.  (n). 
mode  suggested,  226 — 229. 

analytic  and  synthetic  methods  of  study,  230 232. 

specimens  of  the  method  of  chamber  tuition,  237, 246. 

advantages  of,  249—251. 

opinions  of  Coke,  Fortescue,  Watkins,  Starkie,  251, 

253. 
law  lectures.    See  "  Lectures.** 
visiting  an  attorney's  office,  258 — 260. 

conveyancer's  chambers,  260,  261. 
Commercialism  and  feudalism,  180. 
Commercial  law,  rapid  growth  of,  21,  22. 

course  of  reading  on,  347,  363. 
why  more  susceptible  of  elementary  compression 
than  real  property  law,  349  (n),  350. 
Comnfen  counts  in  assumpsit  and  debt,  importance  of  knowing  the 

use  of,  396 — 407. 
difference  between  common  and  special  counts, 398, 399. 
difficulty  in  the  use  of  the  common  counts,  400* 
example  of  mistakes,  401—404. 
Common  law,  former  discouraging  state  of,  11. 
reformed,  &c.  12. 

various  simplifications  of  the  term,  211 — 215. 
qualifications  and  employments  of  the  common  lawyer, 
217—220. 
Common-placing,  opinions  of  Sir  W.  Jones,  Fulbecke,  Hale,  Dr. 

Johnson,  Gibbon,  457 — 461. 
practical  disadvantages  of,  460,461. 
how  far  useful,  462,  463. 
Conference,  440 — 442. 
Confession  and  avoidance,  pleas  of,  289,  520. 
Connexions,  family  and  professional,  1. 
Constitutional  law,  how  it  must  be  learnt,  65. 
Contracts,  law  of,  336 — 338. 

different  kinds  of,  parol  and  specialty,  396  (n),  398. 
Conveyancing,  nature  of,  195 — 205. 

creation  and  transference  of  rights  and  liabilities,  &c., 

195,  196. 
voluminousness  of  conveyances,  196  (n). 
caution  concerning  pupils  of  conveyancers,  202,  203. 
unsettled  stote  of,  204,  205. 
common  law,  student  studying,  253 — 260. 
Comparisons,  Algernon  Sidney's  caution,  104. 

Roger  North's,  ib, 
Comyn's  Digest,  great  excellence  of,  as  a  book  of  reference,  410— 

413,  490. 
its  use  of  French  titles,  412. 
Harrison's  Digest  should  be  collated  with,  413,414. 
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Cunlatoit  (Dr.)-  opiwon  of  leclurcs,  8. 
duUiDgworth.  l.S?. 

Tcmvki  OB  iliiUloD  ot  labour,  190  [■]. 
Copriog  pnccdeDts.  what.  463. 

opinion  of  Mr.  Ue  upon.  463,  4&I. 
boo  far  MTTiceaUc  4fi5,  4Rfi. 
absurd  eitent  in  wbidi  it  ii  curied  h]r  lomt 
Cpone  of  reading.     See  ~  BnadH^g." 
Cowt,  in  itbal,  an  actioa  tbonld  be  brought,  303,  'Mi. 
gaiog  down  to,  453 — 156. 
adnntagca  of,  A. 
coadoct  (here,  ib. 
on  iMomiDf  from,  456. 

C«l«iiaut,  explanation  of  tbe  coarse  of  an  action  of,  £83 293. 

coniw  of  action  in.  282,  S83. 
declaratiao  in,  2S4— 28r,ai7— 519. 
denwrer.  287,  288. 

pbaa  in  abatement,  268.  289,  523~-S2S. 
bar,tS9.5l^,520. 
table  of.  2i««. 
rtplKMioQ,  391. 
rejoinder.  292. 

Cow.  «H  of  tbr  aale  and  detiverr  of.  &c.  237—  243. 
Ojbbagr,  guae  of,  an  MuUiarr  mvit  of  fixuig  tbe  ittentioa,  1 
w^cr  at.  declaration  for,  529,  530. 

D. 
DaLBVui-LB  on  fnub,  179. 

Dntca.  II  Mail  of  Sir  H.  Nintlai  conccroing  Ike  trnportanc*  ol 
DiMraa  on  faBDkrw|>licy.  3S4.3JS.  492. 
DebtfiBs  (ocictin.  adinntajc  of  aneudiiig,  437,  43B. 
Oiitiiian  of  character,  115.  IIS. 
DKkntiMi  )■  roToant,  Ac.  2»4,I6S. 
■■  Dcfcacc,"  kfat  BfuiAcaaiain  of  the  tem,  £89  (■). 

tAlt  of  4cfcBce  ta  adiona  on  Knaunt*,  190. 
Ihrnttrcr,  SSf.  288. 2».  a22,  323. 

oU  lbt>  flf.  A.  <b). 
PuiWiMi.  dfmM.  of  Ibe  profeniaa.  188.  221. 

See  "Sfmi^,"  "  QwMywarMjr."  V  Ommon  Li 
AriiHm  «f  Wnitr,  ptioiiptB  apiilMd  to  tbe  legi 

b««iaa,  isa.  m. 
fna4  AuMtaaBOtal  priadpl« 
ShMraiiM  of  the  Muoqwu 

m,  192. 
■aabU  batwMA  sfoa^  pleaders  and  eqnit 
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diltfwCT  li»<we««  nk>  of  eqoitj  and  cami 

193,194. 
fonctmu  of  coaoBoa  lawrct*,  connjancen,  a 
|>nrtittann.lN,l». 
DclncLiMU.  b»l«rakMl«f,  W. 
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Difficoltyi  preliminary,  of  legal  studies,  two  chief  sources  of,  31,  34. 

beautiful  observations  on,  of  Burke,  92. 
Digestion,  intellectual  food  requires,  107,  426,  427. 
Dilatory  pleas,  288. 

Discussion  of  law  points,  and  great  advantages  of,  440,  441. 
Dislike,  early,  of  the  law,  by  those  who  afterwards  became  eminent, 

262. 
Dissipation,  cautions  against*  100,  101. 
Distinctness  of  thought  and  recollection,  how  to  promote,  425, 432. 

reasons  for  the  difficulty  of  acquiring,  425,  426. 
Division  of  labour,  principle  adopted  in  the  legal  profession,  188, 190. 

observations  on  by  Mr.  Babbage,  190  (n). 

Dr.  Copleston,  ib. 
Donne,  his  satire  on  conveyancers,  196  (n). 
Dress,  puppyism  and  extravagance  in,  103. 
Duck,  Russia  ;  cloth  of  that  name  mistaken  by  a  judge  for  the  bird, 

143  (n). 
Dunning  (Lord  Ashburton),  his  opinion  of  law  studies,  25. 
Dupin  (M.),  his  caution  concerning  envy,  95. 
Duress,  what,  283. 

Lombards*  plea  of,  284  (6). 
replication  of,  291. 
Dwarris^s  treatise  on  statutes,  &c.,  493. 


E. 
Early  rising,  109,  111. 

Eden  (Lord  Henley),  on  bankruptcy,  354,355,  492. 
Edgeworth  (Miss),  quotation  from  her  tale  "  Patronage,**  2. 

errors  in  her  description  of  a  barrister  in,  188  (n). 
Edward  (III.),  reign  of,  deserves  to  be  careftdly  studied,  181  (n). 
Eldon  (Lord),  his  observation  on  the  doctrines  of  a  court  of  equity, 

193,  194  ;  his  great  intellect,  356. 
Ellenborough  (Lord),   his   remarks  on   counts  for  *'  work    and 
hibour,*'  400  (n). 

extract  from  a  judgment  of,  404  (n). 
Emulation,  Bishop  Butler's  definition  of,  97. 
English  history,  167,  187. 

acknowledged  importance  of  the  knowledge  of,  167. 
character  of  the  lawyer  ignorant  of,  168 — 170. 
interesting  view  of,  in  connexion  with  the  law,  170,  171. 
great  advantages  conferred  by  an  accurate  knowledge  of,  171 . 
opinion  of  Lord  Kames,  172. 

Mr.  Ritso,  172,173. 
ill  consequences  of  an  ignorance  of,  174,  177. 

ludicrous  instances  of  ignorance  of,  175  (n). 
mode  of  reading  Hume,  177,  181. 
feudalism  and  commercialism,  178, 180. 
Hallam's  constitutional  history,  182. 
Reeve's  History  of  English  Law,  182, 183. 
general  observations  on  the  necessity  of  an  accurate  acquaint- 
ance with  dates,  &c.,  184  (n),  185. 
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sure  of  the  lawyers  Tor  their  ipno. 

I.  95.  97. 
im{ri),  21). 
era  in,  206. 


EngUsb  hiatorj,  Bolingbroke's  c 

ranoe  of,  186,  187- 
EuTyand  iealaaKyi  CRUtian  agai 
Eqoitf,  province  of  court  of,  20; 
(juslificationij  of  practiti 
pleadings  in,  207—9, 
authorities  upon,  211. 
Erakioe  (Lord),  his  aulogiura  upon  Burke,  145,  ltd. 
Euclid'B  Elements,  alody  of,  recommended,  160—2. 
EuDomus,  quoted,  57,  bS,  273,  281  (a),  286,  293,194,  309,410. 

411  (»). 
Evuii,  (Sir  W.  D.),  his  traniladon  of  Fothiirr,  336  (n). 

Btatnte>,  491. 
Evidence,  important  province  of  a  pleader  to  adTiae  on,  304,  SOB. 
definition  or,  341  (n). 
Starkie  on  tlie  etudy  of.  341 — I. 
Excliision  Bill,  anecdote  concerning,  168  (a). 
Eiecutors  and  administratora,  luw  of.  eilensive  and  difB«ult.  364. 


Williii 

avaeance,  the  pleasures  of,  105,  IDS. 


how  the  BtudenI  should  set  about  act|Uiriiig,  iA.,  414. 
See  "  Comyn'a  Digeal." 
Pact!  of  t,  cue  sliould  In  accurately  known   before  the  law  ia 

inquired  into,  124. 
Frrgnsan'a  Roman  History.  136. 
Feudal  lystem,  importance  of  the  knowledge  o[,  178 — 180. 

whether  etisting  in  England  before  the  Couuuesl, 

179  (t,). 
and  cammercialiim,  180. 
Finch  (Sir  Henry),  quoted,  2?, 
FonblaDque,  hie  treatise  on  Equity.  211, 

Forms  of  action,  importance  of  an  accurate  knowledge  of,  301 — 4, 
Formation  of  a  legal  character.     See  "  Gtnerat  Coadiul,"  "  CtKtrtl 

Knowledgt."  '•  MaUal  DicipliiK." 
Forleacue.  quoted,  29  (n). 

on  obtaining  ■  knowledge  of  the  principles  ol  law,  253. 
Poster  (Mr.),  Us  Essay  on  Decision  of  Character  recommended,  110. 
Fox  (C,  J.),  hii  eulogy  on  the  style  of  Blackstone's  Commeularie*. 

3S9  (a). 
Fulbeck,  quoted,  440,  441,  457,  438. 


(•ERKHAt  conduct  of  the  lav  student,  87 — 118. 
Genertl  knowledge,  neccasity  of,  to  the  lawyer.  119.  110. 

Burke-a  characltu-  of  GienvUle,  121. 1M, 
u  of  claisical  and  mathematical  Icaniing,  122—4. 
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General  knowledge — impracticable  **  courses  of  reading,**  remarks  on, 
125. 
danger  of  yarious  reading  without  reflection,  126,  127. 
geography,  127, 128. 

chronology,  great  importance  of,  128,  129. 
history,  ancient  and  modem,  130,  141. 
political  economy,  commerce,  arts  and  manufactures,  phy- 
sical science,  141 — 5. 
writings  of  Burke,  145,  146. 
General  principles,  Dugald  Stewart's  observations  on^  229,  230, 

379, 380, 
Starkie  on,  235,  236. 
edge-tools  to  the  legal  tyro,  379. 
Greography,  importance  of  knowing,  128. 
Gibbon,  quoted,  78,  79. 

his  history  recommended,  136,  137. 
Gibbs  (C.  J.)  extract  from  a  judgment  of,  405  and  ib,  (n). 
Gillie's  History  of  Greece,  136. 
Glenbervie  (Lord)  Douglas,  an  observation  oi^  348. 
Goldsmith,  quoted,  24. 
Gow  on  partnership,  355,  356  (n). 
Grant's  Chancery  Practice,  490. 
Gray,  his  letter  to  West,  on  the  early  disgust  at  law  of  those  who 

afterwards  rose  to  eminence  in  it,  262  (n). 
Grecian  history,  136. 
Guildford  (Lord  Keeper),  his  becoming  style  of  dress,  103. 

H. 
Halb  (Sir  Matthew),  his  father  quits  the  profession  in  disgust,  11. 

patience  of  temper,  94  (n). 
recommendation  to  students,  95. 
dislike   of   foppish    dress,  &c.,  103  (n), 

104  (n). 
excessive  study,  108. 
regular  attendance  at  church,  112. 
great  knowledge  of  English  history,  176  (n). 
remarks  on  method,  389. 

common-placing,  458,  459. 
study  of  the  civil  law,  467  (n). 
Hall  (Bishop),  his  rebuke  of  ignorant  rich  men,  70,  71. 

the  pride  of  birth,  72.  73. 
eulogy  of  patiefice,  91 — 93. 

caution  concerning  moderation  in  studying,  112, 
113. 
Hallam,  his  '*  Middle  Ages"  recommended,  137  (n),  182. 
account  of  the  feudal  system,  179. 
••  Constitutional  History,"  182. 
definition  of  "  common  law,"  212. 
Hallifaz  (Dr.),  his  remarks  on  the  study  of  the  civil  law,  468. 
Hargrave,  his  character  of  Comyn's  Digest,  411. 
Harison's  Digest,  365,  366,  491. 

account  of  the  plan  of,  16. 
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Health,  importancB  of  good,  46,  52. 
Henlej  (T^rcl),  his  treatisa  on  bankruptcy,  354,  355. 
HUtory,  Sir  WiUiam  Jones's  account  of  the  importance  of,  lo 
lawyer.  130,  131. 

Aneienl,  Lord  Mansfield's  course  of  reading,  133,  i:)3. 

Lord  Woodhouselee's  Universal,  recommedded.  133. 

the  plan  of  tbat  work,  133,  135. 

Lord  Mansfield's  mode  of  studjing  modern,  135,  13G. 

Grecian  and  Roman.  UlS. 

Gibbon's  DecUne  and  Fall,  13fi,  13;. 

Robertson's,  of  Charles  V.,  137,  138. 

Deficiency  of  a  uniform  lud  combined  history  of  Europ*- 
since  1558.  138.  139. 

Biusell'i,  of  Modern  Enrope,  obserratioDi  oi  . 

Alison's,  of  Europe   during  the  French  Revolntioo,  139^ 
140. 

necessity  of  reading,  steadily  and  thoughtfnlly,  140, 141. 

English.   See  "  Eagiiih  HitlOTy." 
Vlobart's  Reports,  qaotations  from,  2BB. 
Holt  (Lord),  his  saying  concerning  the  ci«il  law,  46n. 
Hone  Faulins  of  Paley,  Dr.  Whateley's  praise  of.  1«0  (n). 
Horse-race,  deelaradoii  for  wager  on,  521,  528. 
Hughes,  »a  Insurance,  .')5lj. 

Home  (David),  his  History  of  England,  how  it  should  be  re&d,  177, 
181. 


iKUKNT  for  debt,  bill  for  abolition  of— prodigioiia  change* 
likely  to  be  effected  by,  14  (n). 
Inns  of  Court,  method  of  entering,  497.  507. 

origin  of  thtar  power  of  calling  to  (be  bar,  498,  (n.) 
Insurance,  law  of,  357 — 9. 

orgHniacd  into  a  system,  by  Lord  Mansfield,  i&. 
Hughes  on,  358. 
Intellect,  vigorous,  required  for  legal  studies,  M.  26,  53,  .'i5. 
International  law,  471-2. 
Intermpdons  of  counsel  by  the  judges,  420. 
Issue,  origin,  and  meaning  of  the  cipresaion.  272. 
joinder  in,  292. 


JaRMan.  his  edition  of  Bythewood's  conveyancing,  49:t. 
Johnson.  Dr.,  bis  objections  to  lectures,  B>  9  (h). 

hb  siern  answer  to  one  abusing  the  law,  277  ("/ 
Joinder  in  iosiie.  292. 

Jones,  SirWiUiun,  his  sentiments  on  entering  the  legal  profesiion,  25. 
reinarks  <m  the  importance  of  a  knowledge  of 

history  to  the  bwyer.  130. 131. 
eulogy  upon  pindlug.  'i7i>. 
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Jones,  Sir  William,  his  Pothier,  336,  337. 

Blackstone*s  Commentaries,  370,  (n). 
common  placing,  457. 
Judges,  exclusive  province  of  judging  of  matters  of  law,  292  (n). 
Judgment,  Judge  Doddridge's  remarks  on  the  faculty  of,  391. 

Phillips,  380,  381. 
necessity  of  accurate  and  cautious,  in  the  law,  391  (n). 
picture  of  a  confused  and  unsettled,  394,  395. 
Jurisdiction,  plea  to,  288,  523,  524. 
Jury,  the  judges  of  fact  only,  and  not  of  law,  292,  (n). 

can  try  only  what  is  put  in  issue,  293. 
Jtu  dicere  et  notijus  dare^  meaning  of,  215,  216  (n). 
Justinian,  Emperor,  his  address  to  the  students  of  jurisprudence, 
65  (n). 

K. 
Kaimes,  Lord,  his  caution  against  the  merely  technical  knowledge 
of  the  law,  81,  82. 

remarks  on  the  connexion  between  law  and  history, 
172. 
Keeping  terms,  mode  and  exi>en8e8  of,  506,  507. 

L. 

Landlord  and  tenant,  dispute  between,  concerning  broken  windows, 

&c.  282. 
Lardner,  Dr.,  treatises  in  his  cyclopedia  on  manufactures,  manufac- 
tures in  metal,  porcelain,  glass,  cotton,  and  preliminary  dis- 
course of  Baron  C.  Dupin  recommended,  143. 
'  Lawyer,  extensive  acquirements  of,  27,  28. 

his  intellectual  exertions,  28. 
Leading  cases,  mode  of  getting  up,  427,  430. 

importance  of  remembering  the  names  of,  432,  434. 
Lectures  and  Lecturers,  7,  8,  9,  10,  255,  258. 

opinions  of  Dr.  Johnson,  Dr.  Parr,  Dr.  Copleston,  upon, 
8,  9  (n). 
Legal  studies,  eulogium  upon,  148. 

difficulty  of,  24,  26,  148,  150. 
Legal  profession,  description  of  87,  88. 

liberal  as  well  as  learned,  88,  89,  90. 
severely  tries  the  temper,  90,  95. 
calculated  to  excite  envy  and  jealousy,  95,  97. 
Library,  law,  laying  in  of,  for  young  attornies  and  solicitors,  diffi- 
culty of  the  task,  480. 
importance  of  purchasing  the  latt  editions  of  text  books  and 

digests,  ib,  481. 
list  of  books  recommended  490-494. 
Limitation  of  actions,  statute  for,  15. 
Littleton,  his  eulogium  upon  pleading,  278. 
Locke,  his  account  of  the  difficulty  of  technical  terms,  32. 
his  character  of  Chillingworth,  154. 
his  beautiful  remark  upon  knowledge  taken  upon  trust, 
245  (n),  376. 
Logic,  Coke's  praise  of,  73,  74. 
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n  coDceming,  131,  152. 


IiOgic,  Seneca's 

Phiilip'a  ditto,  ib. 

trestise  upon,  by  Dr.  Wlistely,  recommended,  152,  153. 

ita  techoioal  terme  comjiared  with  those  of  pleading,  275. 

censure   of  the   hutiaew  with  which  men  jadge  of  thinft, 
375  («). 
Lungs,  importance  of  atren^  in  that  organ,  3S,  51. 
Lutnycbe,  hia  splenetic  editor,  quotation  from,  277  (n), 

M. 

Mac  CuiLOCH,  bis  edition  of  Adnm  Smilli,  141  (n), 

commercial  dictionary,  142. 
Muckintosli,  bin  eulogium  on  jurispnidence,  25. 

account  of  the  common  law,  Si:),  314. 

origin  and  progreas  of  iti 
an,  <n). 
on  the  progress  of  juriapradencc,  278. 
his  diacuurce  on  the  law  of  nature  and  nations 
Mansfield,  Lord,  the  founder  of  the  commercial  law,  32. 

plan  for  the  study  of  ancient  history.  132,  133. 

modem  ditto,  1?5,  136. 
ki>  character  of  Chilli ngnorth,  153, 
eulogium  on  pleading,  279. 
character  of  Coke  upon  lattleton,  313,  3H. 
his  remarks  on  what  conatitutee  law,  328. 
organisei  insurance  law.  357.  358. 
character  of  Blackitone'a  commeutarirl.  369  (n). 
the  grealneaa  of  bis  nnderstandiDg.  394. 
his  admirable  statement  of  a  case.  439. 
enlogium  on  the  civil  law.  468,  469. 
Marginal  abstracia  of  cases,  caution  concerning,  445. 

student  recommended  to  frame  his  case,  ifi 
Marriage,  hreaeh  of  promise  of,  declaration  for.  525,  526. 
Mastery  of  complicated  cases,  421-4. 
remark  of  M.  Renouard,  421. 
factt  sbould  be  accurately  known  before  the  laur  is 

Mathematin,  stady  of.  very  beneficial  for  the  lawyer,   151,  160-lf!3. 

disliked  by  many.  151. 
Maavaiie  honle  and  timidity,  great  disadTantages  of,  55. 
.Memory,  remark  of  Phillipa  apon,  3B1  ( n). 

necessity  of  eicrcieiug  ■ystematically,  .181. 
Dagald  Stewart,  on  the  nature  of,  and  metboil  of  cultiTa- 
ting,  &c.  382,  38tt. 

lUBceptibiliCy.  retention,  and  readiness  of,  rarely  united  in 
one  peraon,  384  (n). 

[fiferrinK  to  general  principles,  a  great  aid  tn  Ihe  remem- 
brance of  particulars,  388  (n). 

aaaiBtance  derinble  from  metbmlical  arrangement,  389-90. 
discrimination  in  the  choice  of  topica,  384. 
facility  of  reference  almost  a  inbitilutc  for.  -lOS. 
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Mental  discipline,  mathematics  an  admirable  means  of,  151, 160-162. 

exercises  in  Chillingworth  recommended,  154,159. 
importance  of    metaphysical  studies  to    public 

speakers,  159,  160. 
writings  of  Paley,  Butler,  Tillotson,  160. 
study  of  the  first  six  books  of  Euclid,  160-163. 
chess,  whist,  cribbage,  auxiliary  modes  of  disci- 
plining the  mind,  163. 
beneficial  results  of  strict  and  early  discipline,  1 63-6. 
observations  of  Dugald  Stewart,  165, 166. 
Mere  lawyer,  character  and  pretensions  of,  27. 
Method  and  object  of  law  reading,  with  reference  to  apprehension, 
memory,  judgment,  372,  395. 

two-fold  object  should  be  kept  in  view,  acquisition  of  know- 
ledge,   and  discipline    of  the  mind,  373. — See   **  Apprehen- 
sion,** "  Memory,"  **  Judgment.** 
Method,  necessity  of,  in  legal  studies,  389. 

sentiments  of  Sir  Matthew  Hale  and  Phillips  upon,  389. 
Millar,  his  historical  view,  &c.  467  (n). 
Milton,  an  early  riser,  110. 

extract  from  his  Paradise  Regained,  457. 
Modem  history,  136,  138. 
Molloy,  his  work  on  shipping,  &c.,  358»  359. 
Montesquieu,  on  the  connexion  between  law  and  history,  173. 
Murray*s  Encyclopaedia  of  Geography  recommended,  128. 

N. 

New  Rules  in  Pleading,  great  changes  effected  by,  16,  17. 

Newspapers  should  not  be  read  by  pupils  at  chambers,  451,  452. 

Nicolas,  Sir  Harry,  his  Chronology  of  History  recommended,  128 — 
130 ;  quoted,  184. 

extract  from,  on  the  error  in  the  regnal  tables,  184  (n). 

Nobility,  importance  of  their  being  practically  acquainted  with  con- 
stitutional law,  67 — 73. 

Nonjoinder,  plea  of,  524,  525. 

North,  see  "  Roger  North.** 

Noting  up  cases,  mode  and  advantages  of,  413,  414. 

O. 

Old  lawyers,  how  they  acquired  their  great  learning,  248. 
Oral  pleading,  271. 
*0^ifiaBtiSt  84. 

P. 
Palet,  Dr.,  study  of  his  works  recommended,  160. 

chapter   "  On  the  British  Constitution,*'  in  his  Moral 
Philosophy,  181,  320. 
on  principal  and  agent  law,  by  Lloyd,  357. 
Palsgrave,  Sir  P.,  his  History  of  the  Anglo  Saxons,  178  (n). 
Parol  and  specialty  contracts,  396—398. 
Parr,  Dr.,  his  objection  to  lectures,  9. 
Parties  to  actions,  necessity  of  great  accuracy  in,  299,  300. 
Partnership,  law  of,  355,  356. 

Lord  Eldon*s  decisions  on,  ib. 
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'i  too  Budi  of  cqwtj  M  teiBT 
__  _n  Ni«  Plins  books.  355  (•>). 
cooTf  tS,  m  the  stodf  and  pMtice  of 


Ike  ta*,  91— M. 
rvk.ee.  mcoHt  of.  35.  SS. 
rMiiMi  nf  HnlcaKB  lb  Icp]  prefetawm.2. 
ri  II  — !■  J   liiiM^limiii.  nttr-Tiriarj  for  the  itmleDl  t 


Ike   choiw  oT  the   kftd  ptnfnnin, 

oa  Ae  follj  of  farciiu  men  into  Uh  lr(>l 
profesfioa,  tl,  45  (n). 
c  antaatj  of  patieim,  S3  (n). 
dnr  appnlwiiracNi,  373  (b),  374. 
(obd.  Hatted,  uid  constuit  mutd,  380,  Sll' 
nenarj.  381  (■>. 
■ctbod,  389. 

ooaceranw  mcDtal  £ce«tioo,  tU  (n). 
312,  491. 
for  IW  Ic«ll  rmleanoB,  46 — 18,  50—51. 
McM.127. 
*.,  l«- 

effcct  of.  18.  19. 
Auacta  of  dwB  in  tb«  time  of  Edmrd  I.,  16  (n). 
Hr.  CUtC7's  aocoBM  of  the  object  of  (he  new  rale*.  18,13' 

:.,t88,19I. 

Id*  ■ecaval  of  the  dudncdoD  betwcra  parol  uiil  ipnull} 
t,  393  (•),  398. 

F»lilii»l  ecoMBij.  Mady  of.  141. 

Puttier,  ha  vort  oa  coatncta,  opioioni  of  Lord  Tenterden  ind  Sir 

ViBnm  Jone*,  336.  337. 
PrulkiJ  ^MMJrt,  ckwecter  of.  2' 
aiim>lwitl  for  * 

Vncnn,  whM,  23, 3B5  {«> 

iBportaace  of  ■  raadj-  bmrledge  of,  306. 
Calrdi^    of,   rcEOmraeBded    Id  be   6uned  \ij  the  ■ 
dent.  329. 
PttcafcnU,  copji^,  463,  46C 
fVii^Hfcn  bc^lOS. 

Fnnt,3ie. 
Priaaial  ud  ignil  k*.  336,  U7. 
Prindples,  ^eaenl,  229,  230. 

Diq^il  Stewvt'i  obiCTntioiu  apoD>  ib. 
■diutage  of  coasunt  rereienoe  to.  2*7.  i*».  2S3. 
ProoeK,  idd.  aboIitioD  of,  10 — 14. 


■N,  quoted,  316,  317,  'iye,  2S7- 


Raithbv,  quoted,  27,  43  (n.).  205.  394,  395,  433,  434,  443,444.     • 
Bam,  his  acience  of  legal  judgment,  uuoted,  21,')  (n),  216,  218  (ii). 
on  asHts,  -193. 
I    Bljiid  transition  from  luljjec^t  to  subject,  a  great  lource  of  difficult; 
*"      'a  the  li^gul  student,  33.  34,  427. 

course  of,  on   pleading,  practice,  evidencG,  real  property, 

and  commercial  law,  311 — 371. 
Jucrepant  opinions  apou,  311 — 314. 
machiitety  of  the  tawthould  be  an  earl^robiectaf  Btndy,  317. 
timely  and  orderly  rending  recommeiided  by  Coke.  319. 
■Indent  should  enter  at  ODCe  at  a  special  pleader's,  ib. 
Paley'a  Moral  Philosophy,  what  parts  to  be  read,  when  and 

how,  320. 
Stephen  on  pleading,  account  of,  and  how  to  be  b^nn, 

321—324. 
ntBcticc,  necesaily  of  early  studying,  325,  329,  330. 
Tidd's  Practice,  32(>. 

wbyat  present  inferior,  for  the  student,  tii 
Archbold,  iA. 
Archbold's  practice,  ib.  327. 

how'to  be  studied,  327,  328. 
Cbltty's  pleading,  331 ,  335. 

Selwyn's  Nisi  Prins,  character  and  use  of,  335,  336,  33e. 
Pothier's  law  of  contraots,  336. 

eulogiam  of,  by  Lord  Tenterden 
and  Sir  W.  Jones.  336,  .137. 
Chitty,  Jan.,  oo  Contracts,  character  of,  337,  33S  (»). 
close  of  the  first  ;car  of  papilsge.  and  review  of  it,  338. 339. 
commcnceinent  of  the  second  Tear,  33i) — 341. 
law  of  Evidence,  necessary  to  lie'thoronghly  learned,  341. 
Starkie  on  Eiidence.  account  of,':)42— 344. 
Sannders  on  Pleading  and  Evidence,  345. 
recurrence  to  Arcbbold,  Chitty,  and  Selwyn,  i*. 
real  proi>ertj  law,  Blaekstone,  Watkius,  Burton.  34G. 
Bntler'a  (C.)  plan  of  studying  real  property,  ii.  {n). 
Coke  apon  Littleton  and  Cruise's  Digest,  347. 
landlord  and  tenant  Law,  Woodfall,  ib. 
Adams  on  Ejectment,  ib. 

commercial  law,  importance  of  the  knowledge  of,  34S. 
coiirae  of  Chitty's  and  Woolrych's  Commercial  Law.  34B. 
Smith's  Compendium  of  ditto.  349—351. 


chief  divisions  of  cc 


il  Uw,  ii. 


principal  and  agent  law.  356.  .357. 
insurance  law,  see  " /artranc*." 
Shipping,  Abbot  on,  358. 


extract  from,  358,  359. 
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Reading,  coarse  of,  sale  of  goods,  ^9. 

bills  of  eicbsnge,  promiisorj  nolcs,  cheqaee,  &c,  3S9 — 36S. 
importBnce  of  a  readu  knowledge  of  this  branch  of  liw, 

359,  360.    See  ■■  BUh  of  Eichange." 
libel  HDd  clanJer,  law  of,  363,  364. 
eiecatore  sad  idmiaistrators,  law  of,  ^64. 
Sbepherd'a  Toiiclistane,  364,  365. 
Saunder'a  Repar'     


Mar 


'«  Digest,  recommendatioQ  to  the  studeat  to  fuDt- 


Blackslone's  Commenlarieii,  3t>H— 370. 
turn  guam  mutlii  ltd  qaam  Mullum,  ;)71. 
Reading,  method  and   objeut  of,  with  reference   to  apprehen 
memory,  judgment,  see  "  Mflhod  and  Olf/ttl." 
a  great  obsucle  to  sjatematic  reading,  381. 
B  Btimulna  to  at  ten  live  reading,  392,  393. 
Real  property  Uw,  study  of,  3*6—348, 

leas  suaceptible  of  elementary  compretiion  than  ■ 
commercial  law,  349  (r),  350.  " 

Reaaoni  and  principles  of  law  unchanged,  tu.,  SI. 

and  spirit,  not  the  letter  of,  particular'deriBians  make  law.  32fL  | 
Reeve's  History  of  the  Engliah  Law,  182,  183. 

testimony  of  Mr.  Hullam  to,  183. 
Lord  C.  J.,  recommendation  of  the   Itudy  of  Cake  ana 
Littleton,  313. 
Reference,  facility  of,  sea  "  Faoiltty." 
Rejoinder,  292,  621,522. 
Renonard.  M.,  an  obserratioa  of,  coneemiug  practical  akill  1b  tlia  I 

consideration  of  a  ease,  421. 
Reporta.  reading  of.  and  eierdses  upon,  442—447. 

whether  a  continUDiis  reading  of  deairable.  li. 
adiice  of  Mr.  Raithbj,  443,  444. 
sug^tiona  concerning,  445,  44 fi,  447. 
eipensivenesa  and  volmniuousueES  of,  4<l4~-496. 
Replication, '291.  520,  521. 
Ritao,  hia  remarks  on  technical  terms,  33. 

connexion  between  law  and  history,  172,  173. 
ileGuiliouof  ccmmoD  Uw,  211,  212, 
remarks  on  solitary  reading,  224,  225. 
oral  discussion,  250,  251. 
eulogium  on  pleading,  280,  281, 
Robertson's  History  of  Charles  V.,  137,  138. 
Rogera'  Law  and  Practice  of  Elections,  4y3. 

Roger  North,  qooled,  3  (fl>,  4,  5  (»),  30.  95,  56.  149,  ISO,  174  (a),,l 
438(n).  453(a),  458,  470.  ■ 

annotations  upon,  qooted,  317— 31S. 
Roman  History,  136. 
Roscoe,  Treatise  on  BiUa  of  Exchange,  360,  492. 

Evidence,  491. 
Rnggles,  hia  "  Barrister,"  quoted  from,  '202,  207. 
Rosicll's  Modem  Europe,  remark  upon,  13!>. 
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Sale  of  goods,  a  case  upon,  237,  245. 
Saunders  on  Pleading  and  Evidence,  recommended,  345. 
Saunder's  Reports,   by  Williams  and  Patteson,  study  of,   recom- 
mended with  a  caution,  365. 
Selden,  remark  of,  upon  equity,  194  (n). 
Self-reliance,  habit  of,  important  to  form,  449. 
Selwyn,  his  Nisi  Prius,  character  and  use  of,  335,  336. 

testimony  to  Blackstone,  370  (n). 
Seneca  quoted,  60. 

his  caution  concerning  logic,  151,  152. 
Shakspeare,  his  Hamlet,  on  conveyances,  196  (n). 
Shepherd's  Touchstone  recommended,  364,  365. 
SimiUter,  292. 

Simpson's  Reflections  quoted,  308,  309,  373,  374,  383  (n),  391  (n). 
Slander,  see  "  Libel.'* 

Smith  (J.  W.),  his  Compendium  of  Mercantile  Law  recommended, 
349—351,  494. 

extract  from,  349  (n),  352—354. 
Elementary  View  of  an  Action  at  I^w,  484  (n). 
(Adam),  his  Wealth  of  Nations  recommended,  141,  142. 
Society,  -visiting  in,  caution  concerning,  106. 
Solicitor,  preference  for  this  term  over  that  of  *  attorney,'  475  (n). 
Solitary  reading,  disadvantages  of,  224,  225,  227. 

instance  of,  225  (n). 
Somner,  his  sarcasm  concerning  conveyances,  196  (n). 
South  (Dr.)  quoted,  94  (n). 

Special  pleading,  its  history,  character,  and  excellence,  264,  310. 

recent  changes  effected  in,  16 — 20. 
popular  misunderstanding  of,  264 — 266. 
history  of,  266,  271,  268  (n),  282  (n). 
advantages  of,  267. 
difficulties  of  stating  facts  for  the  decision  of  courts 

ofkw,  266,  270. 
Scotch  system  of,  269. 
principle  of  the  English  system  of,  270. 
objects  of,  271. 
origin  of,  t5. 

present  mode  of,  272,  273,  281,  310. 
difficulties  in  the  way  of  the  growth  of,  274,  277. 
vindication  of  the  terms  of,  275,  276. 
unpopularity  of,  why,  ib.  * 

Littleton,  Coke,  Sir  William  Jones,  Lord  Mans- 
field, Professor  Woodeson,  Mr.  Ritso's  eulogies 
of,  278—281. 
popular  illustration  of,  282 — 293,  see  **  Covenant.** 
excellence  of,  293,  298. 

a  good  pleader  must  be  a  good  lawyer,  298,  299. 
parties  to  actions,  importance  of  accuracy  in,  299, 
300. 
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**  Suit,"  production  of,  explained,  285  (n), 
Sullivan's  Lectures,  those  on  the  feudal  system,  179. 
Sunday,  abstinence  from  study  on,  111,  112. 

Lord  Hale's  regular  attendance  at  Church  on,  112. 
Superficiality,  sources  and  occasions  of,  426,  427. 
Swift  (  Dean)  his  remarks  on  the  defective  education  of  the  nobilit7,67. 

illustration  of  the  inferiority  of  a  mere  mechanical 
knowledge  of  a  profession,  82. 
Synthetic  method  of  teaching  law  disapproved  of,  35. 

T. 
Taylor,  ofOngar,  his  **  Elements  of  Thought,"  153. 
Technical  terms  a  great  source  of  difficulty  to  the  student,  32,  33. 

Mr.  Locke's  account  of  the  difficulty  attending  them, 

32. 
Mr.  Raithby's,  33. 
in  pleading,  275,  276. 

comparison  between  those  of  logic  and  of  pleading, 
275. 
Temper,  necessity  of,  90 — 100. 

Tenterden  (C.  J.),  his  statement  of  the  nature  and  objects,  of  special 

pleading,  270,  271. 
opinion  of  Pothier,  336. 
Treatise  on  Shipping  (Abbot),  358,  359. 
a  material  error  in,  430  (n). 
Terms,  alteration  of,  14,  15. 
Thurlow,  Camden,  and  Grantley  (Lords),  discouraged  at  their  want 

of  success,  57  (n). 
Tidd,  his  definition  of  "  Practice,"  325  (n). 
Treatise  on  Practice,  325,  326,  490. 
called  **  the  Polar  star  of  practice  "  by  Wentworth,  326. 
Tillotson  (Archbishop),  his  character  of  Chillingworth,  153. 

study  of  his  works  recommended,  160. 
Time,  proper  use  and  distribution  of,  107,  108. 
Touchstone  (Shepherd's)  recommended,  364, 365. 
Training,  intellectual,  158. 
Traverse,  pleas  by  way  of,  289. 

rejoinder,  292. 
Tutor,  legal,  difficult  and  responsible  duties  of,  34. 

^inquiries  to  be  made  concerning,  before  engaging  with> 
447,  448. 

U. 

Uniformitt  of  Process  Act,  the  great  changes  it  has  effected,  12, 13. 
Universal  History,  133—135. 
University,  students  from,  73 — 80. 

advantages  of  their  study  of  the  mathematics,  74. 
must  acquire  business  habits,  75. 

general  information,  ib, 
power  of  extempore  speaking,  75,  76,  77, 
should  not  be  unduly  elated  by  academical  distinction, 

77,  78. 
education  eminently  desirable,  85. 


